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From certified transcripts in our possession. 


APPLICATION. 


§ 65. Fire.—Misstatements in—Incendiary Danger.—The in- 
sured stated in the application that there was no incendiary 
danger to the property threatened or apprehended. Held, that 
if there was any incendiary danger fairly and reasonably to be 
apprehended, which was known to the insured, it was their duty 
to state it in the application and inform the agent of it, and that 
if they answered falsely in that regard, it would relieve the 
company from liability, but the danger must be real and sub- 
stantial, and one which a man of ordinary prudence and caution 
would regard, and not mere idle talk or reports. 


McBride et al. vs. The Republic Fire Ins. Co.* 
Rep’d Jour’] p. 270. 


§ 66. Fire.—WMisstutements in, by Company’s Agent.—The ap- 
‘ plication, upon which a policy was issued, was made out by the 
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agent of the insurance company, and contained an untrue state- 
ment in regard to the title of the property insured. Held, that 
“if the applicant states truly all the facts in respect to the title 
and his insurable interest in the property, and the agent inserts 
an incorrect answer in the application, either intentionally or 
otherwise, there is no reason for holding that the assured is 
bound by it. In such a case the mistake of the agent is the mis- 
take of the company itself, and the assured is not estopped from 
showing the falsity of the statement contained in the applica- 
tion. This doctrine in effect has been recognized and enforced 
in a number of cases which have come before this court.” 

Miner vs. The Phoenix Ins. Co., 27 Wis., 693, [1 Ins. Law Jour’l, p. 41,] 
and the authorities there cited. 

McBride et al. vs. The Republic Fire. Ins. Co. 


CONSTRUCTION. 


§ 67. Lire.—* Rheumatism” —* Disease” —Ambiguous Ques- 
tions in Application—The application, upon which the policy 
was issued, contained the following question, which was answered 
by the person whose life was insured: “ Has the party ever had 
any of the following diseases? (naming several, and among oth- 
ers, rheumatism.) Answer—Never.” There was evidence upon 
the trial below tending to show that prior to the application the 
assured had sub-acute rheumatism ; that sub-acute rheumatism 
is not the “ disease” of rheumatism in the ordinary understand- 
ing of the term, and also evidence tending to show that techni- 
cally, and in medical parlance, sub-acute rheumatism is the dis- 
ease of rheumatism. Held, that “the rheumatism referred to in 
the question is the disease of rheumatism. Any rheumatic af- 
fection not amounting to the disease of rheumatism, is not com- 
prehended in its terms, any more than the spitting of blood oc- 
casioned by a wound of the tongue, or the extracting of a tooth, 
is the disease of “spitting of blood,” mentioned in the same 
question. The life insured had the right to answer the question 
upon the basis that its terms were used in their ordinary signifi- 
cation. If there was any ambiguity in the question, so that its 
language was capable of being construed in an ordinary, as well 
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as in a technical sense, the defendant can take no advantage from 
such ambiguity.” 
Wilson vs. Hampden F, I. Co., 4 R. I., 159 ; Flanders on Insurance, 225. 


Price et al. vs. Phoenix Mut, Life Ins. Co.* 
Rep’d Jour’ p. 253, Mm. 8. ©. 


§ 68. AcomENT.—Of Policy—“ Due Diligence for Self-protee- 
tion” —Compliance with Rules and Regulations of Carriers—Ju- 
ry.—The defendant issued two policies to the assured, by each 
of which it agreed to pay $3,000.00 in case of his death with- 
in two days from the date thereof. The policies contained the 
following clause: “ Provided always that this insurance shall 
only extend to bodily injuries, fatal or non-fatal, as afore- 
said, when accidentally received by the insured while ac- 
tually traveling in a public conveyance provided by com- 
mon carriers for the transportation of passengers in the Unit- 
ed States or the Dominion of Canada, and in compliance 
with all rules and regulations of such carriers, and not ne- 
glecting to use due diligence for self-protection.” On the next 
day after obtaining the policies the assured took the railway 
train from Chicago and proceeded to Kankakee, where the 
train arrived shortly after seven o’clock in the evening. After 
stopping at the station several minutes and taking in water, the 
bell was rung; the conductor signaled with his light, and the 
train passed slowly to the coal-bin to take in coal, which was the 
practice provided the entire train went beyond Kankakee. When 
the train stopped at the station the assured with others left the 
cars, and when it started he walked rapidly from the door of the 
station-house, where he was standing, going along the platform 
beside the train, and past the back platform of the rear car, un- 
til he reached the train, when he extended his hands to grasp the 
car-rails, and slipping, fell in front of the rear car, which passed 
over him and he was killed. There was evidence that when the 
train was starting some one remarked that the bell was ringing, 
and that a person near the station-house called out to him as he 
was hurrying to the cars that the train was only going to coal-up 
and that he turned round as if he heard the call. Held, that it 
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was the duty of the assured “to use that degree of caution and 
diligence which a prudent man would use under the circumstan- 
ces in which he was placed.” Whether the assured in attempt- 
ing to get upon the train did use such a degree of caution and 
diligence, is a question for the jury. Held, also, that “ the mean- 
ing of the clause was that the traveler should only make himself 
acquainted with those general rules as to the management of the 
trains and the conduct of railroads, which are presumed to be 
known to travelers under these circumstances.” The assured 
was not obliged when he went on the train “ because of this 
clause in the policy to examine the time-card and ascertain all the 
minutize connected with the management of the trains.” 


Tooley, administrator, vs. Railway Passenger Assurance Co.* 
Rep’d Jour’! p. 275. U.S. O. O. Disr. Inn. 


§ 69. AcomENT.—Of Policy—“ Traveling in a Public Convey- 
ance.” —The defendant issued two policies to the assured, by each 
of which it agreed to pay $3,000.00 in case of his death within 
two days from the date thereof. The policies contained the fol- 
lowing clause: “ Provided always that this insurance shall only 
extend to bodily injuries, fatal or non-fatal, as aforesaid, when 
accidentally received by the insured while actually traveling in a 
public conveyance, provided by common carriers for transport- 
ation of passengers, in the United States or the Dominion of 
Canada, and in compliance with all rules and regulations of such 
carriers, and not neglecting to use due diligence for self protec- 
tion.” On the next day after obtaining the policies, the assured 
took the railway train from Chicago to Kankakee. Upon reach- 
ing Kankakee, the train stopped at the station for several minutes, 
and the assured with others left the cars. When the train start- 
ed, in attempting to get on board he slipped and fell in front of 
the rear car, which passed over him and he was killed. There 
was evidence tending to show that his journey terminated at 
Kankakee. Held, that under the conditions of the policy, “'Too- 
ley must have been actually a traveler in or upon the train; but 
it cannot be said that the responsibility ceased whenever he 
stepped out of a car to alight at a station, and that it never be- 
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came operative again until his foot entered the car to resume his 
journey. That would be giving too narrow a meaning to the 
clause of the policy. We think that the fair construction of 
the liability assumed by the defendant in this respect was, that it 
included injuries received by Tooley while necessarily getting on 
or off the train as a traveler upon it.” He was not bound to re- 
main inside the car all the time. Held, also, that “if his jour- 
ney ceased at Kankakee, then it cannot be claimed, under the 
undisputed facts of this case, that the defendant would be liable, 
because, on the assumption that he was going no further than 
Kankakee, in attempting to get on the train as he did, it was at 
his own risk.” 
Tooley, administrator, vs. Railway Passenger Assurance Co, 
—$ 68. 


§ 70. Lire.— The Family Physician of the Party.”—The 
application, upon which the policy was issued, contained the 
following question, which was answered by Richard Price, the 


person whose life was insured: ‘“ Name the residence of the fa- 
mily physician of the party, or of one whom the party has usu- 
ally employed or consulted. Answer—have none.” At the time 
the application was made, the family of Richard Price consist- 
ed of himself, his wife, and two or three children. Held, that 
“this answer is, in our opinion, a positive denial that the life in- 
sured had a family physician. The phrase ‘family physician ’ is 
in common use, and has not, so far as we are aware, any techni- 
cal signification. As used in this instance, and for the purposes 
of the testimony appearing in this case, the chief justice and 
myself are of opinion that it may be sufficiently defined as sig- 
nifying the physician who usually attends, and is consulted by 
the members of a family in the capacity of a physician.” “ We 
think that a person who usually attended, and was consulted by 
the wife and children of Richard Price as a physician, would 
be the family physician of Richard Price in the meaning of the 
above 25th interrogatory, although he did not usually attend 
on, and was not usually consulted as a physician by Richard 
Price himself.” 
Price e al. vs. Phoenix Mut, Life Ins. Co. 
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§ 71. Lire.— Gastritis” —‘ Severe Sickness or Disease.” — 
In the application, upon which the policy was issued, the fol- 
lowing question was asked and answered by the person upon 
whose life the policy was issued: “Has the party had, during 
the last seven years, any severe sickness or disease? Answer— 
No.” The answer of the defendant charged that the insured had 
had, within seven years, chronic gastritis. There was evidence on 
trial in the court below to show that he had had gastritis. Held, 
that “unless chronic gastritis and gastritis are synonymous, as 
to which there is no judicial presumption nor testimony, the 
evidence was not within the issues, so that the false representa- 
tion charged was not proved. In addition to this consideration, 
we are not free from doubt as to whether gastritis was shown 
to be ‘a severe sickness or disease.’ We can take no judicial 
cognizance of its character.” 


Price etal. vs. Phoenix Mut. Life. Ins. Co. 
—§ 67. 


§ 72. Marine.— “ Dunnage ”—Merchandise—Cargo— Warran- 
ty.—The policy upon a ship, on a voyage from Liverpool to San 
Francisco, contained the clause, “ Warranted not to load more 
than her registered tonnage, with lead, marble, slate, copper-ore, 
salt, stone, bricks, grain or iron, either or all, on any one pas- 
sage.” The registered tonnage was 1,285 tons, and the vessel 
took on board 1,064 tons of iron, six tons of brick, and 238 tons 
of cannel coal, being an excess over the registered tonnage of 
23 tons. The charterer agreed to pay 51 shillings per ton for 
the freight put on board, and the master agreed to furnish 250 
tons of cannel coal, as dunnage, and under the agreement did fur- 
nish 238 tons, which was placed along the ship’s bottom as 
dunnage. For this a bill of lading was signed ; it was placed on 
the freight-list, and freight was collected for it at 51 shillings 
per ton. The ship sustained a partial loss on the voyage. Held, 
that the law makes the implied qualification that ballast and 
dunnage shall not be regarded as lading, within the contract. 
Held, also, that “ the evidence justified and required the instruc- 
tion asked by the plaintiffs, namely, that if freight was received 
and paid for the coal, it was cargo, and came within the war- 
ranty. Here was an admitted fact, which gave character to the 
article, stamping it as merchandise.” Held, also, that “ when 
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merchandise is used. in lieu of dunnage, or to perform the office 
of dunnage, it does not lose its character as cargo.” Held, also, 
that “the company were entitled to the benefit of those. results 
which the mutual self-interest of the parties would lead them to 
adopt. The company made their contract in view and in antici- 
pation of all these considerations.” 


Great Western Ins. Oo. vs. Thwing.* 


Rep’d Jour’! p. 200. 


PAYMENT. 


§ 73. AccmwENT.—Of Loss—Time for.—The policies required 
notice in case of loss or damage, but contained no provisions in 
regard to proofs of loss or damage, or the time within which 
payment would be made. Held, that it was the duty of the com- 
pany to pay within reasonable time after notice, and that interest 
would run from the expiration of that time. 


Tooley, administrator, vs. Railway Passenger Assurance Co. 


POLICY. 


§ 74. Lire.— Avoidance of — Non-payment of Premium — 
Waiver of Forfeiture—Authority of Agent.—The assured, on the 
5th of June, 1867, applied to the general agent of the company 
at San Francisco, for a policy of insurance upon his life, giving 
his note, payable in 60 days, for the premium, and taking from 
the agent a memorandum, by which the payment of the premium 
was acknowledged, and by which it was agreed that the policy 
should take effect from the date thereof, provided the application 
was accepted by the company, The application was accepted, 
and a policy, bearing date April 5th, was sent to the agent from 
New York, and was received by him about the second of August. 
The policy recited the consideration to be $96.60, paid by the 
assured, and the payment of a like sum on or ‘before the 6th 
days of April, July, October, and January of each year, and 
that it was issued and accepted “ upon the following express 


* Decision rendered March 18tb, 1872. 
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conditions and agreements,” among which were: “Second. If 
the said premiums shall not be paid on or before the days above 
mentioned for the payment thereof, at the office of the company 
in the city of New York, (unless otherwise expressly agreed in 
writing,) or to agents when they produce receipts signed by the 
president or secretary, then, in every such case, the said com- 
pany shall not be liable for the payment of the sum assured or 
any part thereof, and this policy shall cease and determine.” 
Attached to the policy were two receipts, signed by the proper 
officers, dated at New York April 6th and July 6th, respectively, 
purporting to be for the premium for the two quarters commenc- 
ing at their respective dates. These receipts were countersigned 
by the agent at San Francisco, on the 2nd of August, and on the 
8th of August, by his clerk, he wrote the assured at Vallejo, Cal., 
that his policy had arrived, and asked whether he should send it 
or if he would call and get it when he was in the city. It 
was not shown on trial that this letter or any other notice 
was ever received by him, and no payment was ever made of 
the note or any premiums. The assured was shot at Vallejo, 
and died from the effects of his wounds on the 20th of Sep- 
tember, 1867. After his death, the agent sent the policy to 
the home office, where it was canceled on the 3lst of October. 
Held, that “ it is elementary law that forfeitures are not favored, 
and that provisions for forfeiture must be strictly construed. 
The authorities also hold that these principles are applicable 
to forfeitures in insurance policies ; that the provisions for for- 
feitures are inserted for the benefit of the companies, and may 
be waived by them ; and that the courts will find a waiver upon 
slight evidence.” 


Ripley vs. Adtna Ins. Co., 29 Barb., 557; Goit vs. National Protection 
Ins. Co., 25 Barb., 189 ; Baker vs. Union Life Ins, Co., 6 Robt., 394 ; Boe- 
hen vs. Williamsburg Ins. Co., 35 N. Y., 181; Bouton vs. American Mut. 
Life Ins. Co., 25 Conn., 542 ; Pino vs. Merchants’ Mut. Ins. Co., 19 Lou. 
An., 214 ; Insurance Co. vs. Webster, 6 Wal., 129. 


Held, also, that the company transmitted the policy and receipts 
with knowledge that payments had not and would not be made 
at the office in New York, and could not be made elsewhere in 
the mode required until after due, and with an intent that the 
policy should be delivered and payment received by its agent, 
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although it knew there must necessarily be a forfeiture under the 
strict letter of the contract. Held, also, that the act of the agent 
in sending the note to the assured on the 8th of August, after 
the forfeiture, if any there was, recognized the agreement as be- 
ing still in force. Held, also, that “the several acts of the defend- 
ant and all its acts, and the acts of its officers in relation to the 
matter shown to the court, which were performed subsequently 
to the accruing of the forfeiture, if any accrued, treat the agree- 
ment for insurance as still in force. They affirmatively indicate 
an intention not to insist upon a forfeiture,” and that “ upon 
the facts the court must find a waiver of any forfeitures which 
had accrued, and that under the circumstances, after the death 
of the assured it was too late for the first time to insist upon 
the forfeiture.” 


Young, administrator, vs. The Mut. Life Ins. Co. of New York.* 
Rep’d Jour’l, p. 289. U. 8. 0. C., Dist. Can. 


§ 75. Lire.—Ownership of—Insurable Interest of Wife-—The 
company, in 1853, issued a policy upon the life of the assured, 
which provided that the amount of the insurance should be paid 
to his wife, Amanda, or her legal representatives. The wife 
Amanda died in 1856. The assured, who had paid the pre- 
miums, continued to pay them until 1860, when, having remar- 
ried, he procured a memorandum upon the policy, that it should 
stand for the benefit of his then wife and others named. After 
this he paid the premiums until 1868, when he died. Held, that 
the wife has a direct interest in the life of her husband, and such 
an interest as will sustain a policy in her favor upon his life. 
The policy was valid, and had the assured died during the life of 
his Amanda, it could have been enforced. 


McKee vs. Phoenix Ins. Co., 28 Mo., 383. 


Held, also, that the policy was taken out by the husband for the 
purpose of securing the support of the wife after his death, but 
this object being lost, he was not bound to continue the policy 
for the benefit of her representatives. He had the right, with 
the consent of the company, to change the beneficiaries, and ev- 


* Decision rendered January 20th, 1873. 
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ery payment made after the change was in the interest of the 
present wife. 
Kernan vs. Howard, 23 Wis., 108. 


Gambs vs. The Covenant Mut. Life Ins. Co.* 
Rep’d Jour’! p. 338. 


PRACTICE. 


§ 76. Lire.— Questions of Fact.—In a suit upon a policy in 
the court below no instructions were given and no exceptions 
were taken to any ruling of the court. The facts were all ad- 
mitted upon the record. Held, that this court must pass upon 
the legal effect of the facts. “It is only where they are disput- 
ed and there is evidence tending to sustain the claim of each par- 
ty that the losing one is concluded by the finding in the trial 
court.” 


Gambs, Pub. Adm’r, vs. The Covenant Mut. Life Ins. Co. 
—§ 75. 


§ 77. Lire.—Action by Guardian ad litem—Statute-—The po- 
licy was issued upon the life of the assured to his wife and for 
her benefit, and provided that in case of her death before the 
the death of the assured, the amount of the assurance should 
be payable to their children for their use, or to their guardian, 
if under age. The wife having died before the husband, suit 
was brought by the guardian ad litem of the minor children, 
duly appointed to prosecute the same. Upon trial in the court 
below, the defendant insisted that the action should have been 
brought by the general guardian of the children. Held, that ad- 
mitting that the guardian named in the policy is the general 
guardian, while the provision of the policy makes it the privi- 
lege and duty of the company to pay the sum assured to such 
guardian, it does not follow that the action must be brought in 
his name. The children are the real parties in interest, and 
therefore the action is under the statute, well brought by them 
in their own names, they appearing by a guardian ad litem. 
Even if the general guardian be regarded as a trustee of an 
express trust, the statute authorizing such trustees to bring ac- 


* Decision rendered April 29th, 1872, 
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tions in their own names, is not imperative but permissive in 
its terms. 


Price et al. vs. Phoenix Mut. Life Ins. Co. 


PROOFS OF LOSS. 


§ 78. Fire.— Waiver of— Certificate of Magistrate-—After the 
loss, the agent of the company, which had issued a policy upon 
the property destroyed, went to the place where the insured re- 
sided, and told them he had come to take proofs of loss, but af- 
ter having examined into the facts relative to the fire and the 
amount of property, told them he could not recommend the com- 
pany to pay the loss, as it appeared from their statements that 
they had sold more goods than they had purchased. Held, 
that “ presentation of proofs, under such circumstances, was of 
no importance to either party, and the law rarely, if ever, re- 
quires the observance of an idle formality, especially after the 
party for whose benefit the original stipulation. was made had 
rendered conformity thereto unnecessary and practically super- 
fluous.” 


Norwich and New York Transportation Co. vs. Western Mass. Ins. Co., 
84 Conn., 561-570, and authorities cited. 


Held, also, that “ for a like reason all necessity for producing the 
certificate of the magistrate was obviated by the position of the 
company that it was not liable for the loss.” 


McBride et al. vs. The Republic Fire Ins, Co, 


RESIDENCE. 


§ 79. AccipENT.—Wisstatement of.—The assured, at the time 
he took out an accident policy, gave his residence, as a memo- 
randum upon the policy, to be Topeka, Kansas. His residence 
was Nokomis, Illinois. Held, that this fact was not material 
further than it had a bearing upon his journey. 


Tooley, administrator, vs. Railway Passenger Assurance Co. 





Digest of Decisions. 
WARRANTY. 


§ 80. Lire.—And Application— Questions in Application—Bur- 
den of Proof—Practice.—The policy declared one of the consid- 
erations to be the representations made in the application, and 
also that it was accepted by the assured on the express condi- 
tion that “if any of the declarations or statements made in the 
application for the policy, upon the faith of which this policy is 
issued, shall be found in any respect untrue, then, and in every 
such case, the policy shall be null and void.” In, the application 
it was declared “ that the above are fair and true answers to 
the foregoing questions, and it is acknowledged and agreed by 
the undersigned, that this application shall form the basis of the 
contract for insurance, and that any untrue or fraudulent an- 
swers, any suppression of fact,” shall render the policy null and 
void, The application contained the following questions, and the 
answers were given by the person upon whose life the policy was 
issued: “7. What is the present state of the party’s health? 
Answer—good,” “9. Is the party addicted to the habitual use 
of spirituous liquors or opium? Answer—no.”’ “13. Has the 
party ever had any of the following diseases, (naming them, and 
among others,) gout, rheumatism ? Answer—never.” “18. Has 
the party had, during the last seven years, any severe sickness 
or disease? If so, state the particulars, and the name of the at- 
tending physician, or who was consulted and prescribed. An- 
swer—no.” “25. Name and residence of the family physician 
of the party, or of one whom the party has usually employed or 
consulted ? Answer—have none.” The complaint did not set 
out the application nor state what the declarations or statements, 
made in the application, were. The answer set out the application. 
On trial, in the court below, after the plaintiffs had introduced their 
evidence and rested their case, the defendant moved to dismiss the 
action on the ground that the complaint did not state, nor the evi- 
dence establish, a cause of action, claiming that the statements in 
the application were warranties, and therefore conditions precedent 
to the plaintiff's right of recovery, which it was necessary for 
them to aver and prove. Held, that “so far as the questions pre- 
sented by the case at bar are concerned, it is sufficient to define a 
warranty in insurance to be a part of the contract evidenced by 
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the policy, and a binding agreement that the facts stated are 
strictly true.” 

1 Phillips on Insurance, 5th ed., 33 754, 756; Flanders on Insurance, 
» 204-5. 
“ A representation in insurance may, for the purposes of this case, 
may be defined to be a statement in regard to a material fact, 
made by the applicant for insurance to the insurer.” 


1 Philips on Insurance, 3 524, et seq. 


“ As representations simply, they are not a part of the contract 
of insurance.” 


Flanders on Insurance, 201 and cases cited. Campbell vs. N. E. M. L. I. 
Co., 98 Mass., 381. 
“ And though expressly referred to in the policy, s9 as to become 
a part of the written contract, they may not become warranties.” 


1 Phillips on Insurance, #% 871, 893. 


“ And even if it be made by the very terms of the policy, as in 
the case at bar, an express condition of the contract of insur- 
ance, that if such representations are found to be untrue, the po- 
licy shall be null and void, they do not necessarily lose their cha- 
racter as representations and become warranties, though the ef- 
fect of such express condition may be to make them exclusively 
material.” 


Campbell vs. N. E. M. L. Ins. Co., supra. 


“Tt is sufficient if representations be substantially true, while a 
warranty must be strictly complied with.” 
1 Phillips on Ins., % 544, 669, 762, et seq.; Daniels vs. Hudson R. F. 


I. Co., 12 Cush., 423; Chaffee vs. Cattaraugus Co. M. F. I. Co., 18 
N. Y., 876. 


“ A false warranty, therefore, avoids a policy, while a false repre- 
sentation (not fraudulent) does not avoid a policy, unless it re- 
lates to something which is material in fact, or is made material 
by the contract of the parties.” 

1 Phillips on Ins., 3524, et seq.; Flanders on Insurance, 202, 298, 326 ; 


Witherell vs. Mass. Ins. Co., 49 Me., 200 ; Campbell vs. N. E. M. L. Ins. 
Co., supra. 


“ Warranties are, then, conditions precedent, so that their truth 
must be pleaded by the assured, upon whom, of course, the bur- 
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den of proving the same rests ; whereas the falsity of represen- 
tations is matter of defense to be pleaded and proved by the in- 
surer.” 

Wilson vs. Hampden Ins. Co., 4 R. I, 159; Campbell vs. N. E. M. L. 
Ins. Co., supra ; McLoon vs. Conn. Mut. Ins. Co., 100 Mass., 474; Herron 


vs. Peoria M. and F. I, Co., 28 Ill., 238 ;*Mut. Ben. Ins. Co. vs. Robertson, 
54 Til.; Leete vs. The Gresham L. I. Co., 7 Eng. Law and Equity, 578. 


Held, also, that “ the leaning of all courts is, to hold such a sti- 
pulation to be a representation rather than a warranty, in all 
cases where there is any room for construction; because such 
construction will, in general, best carry into effect the real intent 
and purpose which the parties have in view, in making their con- 
tract.” 

Daniel vs. Hudson River F. Ins. Co., 12 Cush., 424 ; Campbell vs. New 


England Mut. Life Ins. Co., 98 Mass., 381; Flanders on Insurance, 224 ; 
Wilson vs. Conway F. Ins. Co., 4 R. I., 143 ; 1 Phillips on Insurance 3 638. 


Held, also, that “ the statements referred to in the policy are not 
warranties, but representations, and that, therefore, their untruth 


is matter of defense to be pleaded and proved by the defendant. 
It follows that defendants’ motion to dismiss the action, because 
plaintiffs had failed to plead or prove a cause of action, was pro- 
perly denied.” 


Price et al. vs. Phoenix Mut, Life Ins. Co. 





Security Ins. Co. vs. Farrell. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1871. 
Appeal from Peoria Circuit Court. 


THE SECURITY INS. CO., or New York, Appellant, 


vs. 


DE WITT C. FARRELL, Appellee.* 


[Continued from April Number, page 302.] 


Section four, after providing that distilled spirits, spirits, alcohol, 
and alcoholic spirit within the meaning of the act, shall be that sub- 
stance known as “ ethyl alcohol, hydrated oxide of ethyl or spirit of 
wine,” says: “ And the tax shall attach to this substance as soon as it is 
in existence as such, whether it be subsequently separated as pure or 
impure spirit, or be immediately, or at any subsequent time, trans- 
ferred into any other substance, either in the process of original pro- 
duction, or by any subsequent process.” 

The object of this provision was to follow the substance, in what- 
ever guise it might assume, so as to prevent fraud and check every at- 
tempt, by change of the production, to avoid the payment of the tax. 

One part of the law is often explained and restrained by other 


* Decision rendered January 22nd, 1872. 
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parts of the same law. In delivering the opinion in the case of Pem- 
ington vs. Coxe, 2 Cranch, 33, Ch. J. Marshall said, “That a law is 
the best expositor of itself ; that every part of an act is to be taken 
into view for the purpose of discovering the mind of the Legislature, 
and that the details of one part may contain regulations restricting 
the extent of general expressions used in another part of the same 
act, are among those plain rules laid down by common sense for the 
exposition of statutes, which have been uniformly acknowledged.” 

Section one of the act provides “ That there shall be levied and col- 
lected on all distilled spirits * * * a tax of fifty cents on each and 
every proof gallon, to be paid by the distiller, owner, or person having 
possession thereof before removal from distillery warehouse.” 

Every distiller is required, by subsequent sections, to give notice of 
the intention to commence business, and annually to execute a bond 
with at least two sureties that he will comply with all the provisions 
of the law in relation to distillers, and pay all penalties incurred or 
fines imposed for a violation of any of the provisions of the act. 

Section fifteen then provides that every distiller shall furnish a 
warehouse to be known as a distillery warehouse, and to be used only 
for the storage of distilled spirits, and then uses these words: “ And 
the tax on the spirits stored in such warehouse shall be paid before 
removal from such warehouse.” 

By subsequent sections all ‘spirits must be drawn from the receiving 
cisterns into easks ; and on the first, eleventh and twenty-first days 
of each month entered for deposit in the distillery warehouse, and 
after a compliance with the law, the casks must be stored in the ware- 
house. 

Then a bond must be executed by the distiller or owner, conditioned 
for the payment of the tax before removal from the warehouse and with- 
in one year from its date. 

No casks can be removed from this place of deposit without an or- 
der from the collector, after the payment of the tax, and placing upon 
the head of each cask a stamp on which shall be engraved the num- 
ber of proof gallons contained therein, and which shall also state 
the serial number of the cask, the name of the person by whom the 
tax was paid, and the person to whom, and the place where it is to be 
delivered, and the gauger is also required to cut or burn upvun each 
cask the name of the distiller, the date of the payment of the tax, the 
number of proof gallons, and the number of the stamp. 

Between the time of storage and removal, the spirits are in custodia 
legis. They are under the control of the officers of the United States. 
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The manufacturer is compelled to provide the warehouse for stor- 
age, is compelled to deposit therein under heavy penalties, or forfeit 
the condition of his first bond ; and certain forms must be observed 
before removal. 

If the tax was created, and the personal liability existed immedi- 
ately upon distillation, wherefore the requirement of the warehouse 
and storage in it? * * wherefore the postponement of payment for one 
year, as provided in the condition of the bond given upon entry in 
the warehouse ? 

The tax must be paid within one year from the entry and date of 
the bond ; for the law then perhaps regarded the distiller as a con- 
sumer—as a speculator in the article. 

In this case over one hundred thousand gallons were deposited 
in the warehouse. The provisions of the act seem generally to have 
been directed to the payment of the tax after deposit, and before re- 
moval. The Legislature certainly never intended that the tax on the 
article should be paid before it became productive. When does it 
become productive? When does it form a part of the commerce of 
the country? It surely does not while in store and in the custody 
of the land. 

Force and effect, if possible, must be given to every word in a 
statute. The hypothesis that this tax is a debt and can be en- 
forced in case of a total destruction of the spirits, and without any 
violation of law on the part of the distiller, is wholly irreconcilable 
with the provisions of the act last enumerated. It takes away all 
meaning from the requirements that the spirits must be stored and 
the tax paid before removal. If the last clause of section one, and 
the part of section four, already cited, create a personal liability from 
the time of manufacture, without any limitation or restriction, then it 
was the most absurd verbiage to repeat, again and again, that the tax 
must be paid before removal. Upon this hypothesis the law cannot 
be complied with by the officers of the United States. 

The casks and spirits are destroyed. Upon what will the gauger 
place his stamp? What will he cut and burn the number of gal- 
lons upon? The substance, to which the tax was to attach, has be- 
come invisible and intangible. As we have before said, the object of 
the law was revenue. To this end the manufacture of distilled spir- 
its must be encouraged. The imposition of a tax upon an article be- 
fore it has become productive, and its collection after the destruction 
of the article, would discourage the manufacture. 

The exaction of the tax, under the circumstances, would be harsh, 
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unjust and oppressive. It would be a tax upon misfortune. Any con- 
struction of a statute which would cause the citizen seriously to suffer 
who is innocent of wrong, and has violated none of the provisions 
of the act, should be avoided if possible. 

The construction of this act which best harmonizes its various pro- 
visions, is most consistent with its object, and protects both the gov- 
ernment and the manufacturer, is that, though a lien exists on the ar- 
ticle from the time of distillation, for the prevention of fraud, the per- 
sonal liability is only upon removal or on breach of the condition of 
the bond. 

We are therefore of opinion that the liability of the insurance com- 
pany was only for the value of the spirits at forty-nine cents per gal- 
lon. 

The judgment is reversed and the cause remanded. 


SUPREME COURT OF MISSOURI. 


MARCH TERM, 1872. 
Appeal from St. Louis Circuit Court. 


HENRY GAMBS, Poustic Apm’r or THe Estate or AMAN- 
DA HALLIDAY, Appellant, 


v8. 
THE COVENANT MUT. LIFE INS. CO., Respondent.* 


The-company in 1853 issued a policy upon the life of the assured, which provided 
that ranean of insurance should be paid to his wife, Amanda, or her legal 
representatives. The wife Amanda died in 1856. The assured, ‘who paid the 
premiums, continued to pay them until 1860, when, having remarried, he | ot 
cured a memorandum upon the policy that it should stand Yor the benetit of his 
~—. — and others named. After this he paid the premium until 1868, when 

e 


No instructions were given, and no exceptions were taken to any ruling of the 
court below, and the facts were all admitted upon the record. 


This court must pass — m the legal effect of the facts in the case. It is only 
where the facts are uted, and there is evidence tending to sustain the claim 


of each Party, that the losing one is concluded by the finding of the trial court. 


conan eee! We see 


* Destiien 2 rendered April 20th, 1872. 
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The wife has a direct interest in the life of her husband, and such an interest as 
will sustain a policy in her favor upon his life. 


The 7 was taken out by the husband for the purpose of securing the support 
of the wife after his death, but the object being lost, he was not bound to con- 
tinue the policy fur the benefit of her representatives. 


He had the right with the consent of the company to change the beneficiaries. 
Every payment after the change was in the interest of the present wife. 


Buss, J. 


In 1853 defendant issued a policy of insurance upon the life of 
William Halliday, husband of said Amanda, payable to her or her 
legal representatives. In 1856 his said wife, Amanda, died, but her 
husband, who had all along paid the premiums, continued to pay them 
until February, 1860, when having remarried, he procured a memor- 
andum upon the policy that it should stand for his then wife and oth- 
ers named. William Halliday continued to pay the premiums until 
1868, when he died, and on due proof of his death, the defendant 
paid the amount called for by the policy to the beneficiaries named in 
the memorandum. The plaintiff sues for the amount of the insur- 
ance, claiming that it belongs to the representatives of the deceased 
wife. 

No instructions were given and no exceptions were taken to any 
ruling of the court; hence the defendant contends that there is 
nothing for us to review. But the facts are all admitted upon the re- 
cord, and we must pass upon their legal effect. It is only when they 
are disputed and when there is evidence tending to sustain the claim 
of each party, that the losing one is concluded by the finding in the 
trial court. 

It will be perceived that the policy was issued and the wife died 
before the adoption in this State of the statutory provision expressly 
authorizing policies in the name of and for the separate use of the 
wife. It is however contended that as a common law policy it is void, 
inasmuch as the wife had no such insurable interest in the life of 
the husband as would sustain it. Gambling or wager policies are 
those where the person for whose use they issue have no pecuniary in- 
terest in the life insured. But the wife has a direct interest in the 
life of her husband. The law requires him to support her, and in 
most cases she is actually dependent upon him for support. This cre- 
ates an interest, and her relation is not the same as that of a wife 
or child to the husband or father who takes out a policy upon their 
lives for his own benefit, and the language of Kent, (3 Com., 368,) 
that “the insurable interest in the life of another person must be a 
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direct and definite pecuniary interest, and a person has not such an 
interest in the life of his wife or child merely in the character of a 
husband or parent,” does not authorize the conclusion that a wife has 
no pecuniary -interest independent of the statute in the life of her hus- 
band. Judge Scott, in McKee vs. Phoenix Ins. Co., 28 Mo., 383, 
whose opinion is criticised by counsel, takes, I think, a more sensible 
view of the question. The original policy then must be treated as va- 
lid, and had the husband died during the life of the beneficiary, the 
conditions having been fulfilled, it could have been enforced. 

But it does not follow that the action of the husband after the 
death of the wife must be held to have been for the benefit of her re- 
presentatives. The only ground upon which the policy could be sus- 
tained when issued, is the fact that the wife had a right to look to 
the husband for support. It was taken out for the purpose of se- 
curing her support after his death. The premiums were paid by him 
and the whole was instituted and carried on for this laudable pur- 
pose. This object being forever lost, was the husband bound to con- 
tinue the policy for the benefit of her representatives? Could he not 
surrender it, or by failing to pay further premiunm let it lapse? Or 
could he not, with the consent of the company, change the beneficia- 
ries? He must be held to have that right. It amounts to a surren- 
der of the old policy and the issue of a new one. Every payment 
made after the change was in the interest of the present wife. Sup- 
pose he had refused to pay at all, who would be the plaintiffand what 
could he recover? The payments upon renewal were not for his ben- 
efit, and he has no claim to that which they secured. 

The right of the husband, after the wife’s death, to dispose of a pol- 
icy obtained by him for her benefit, is sustained by the Supreme 
Court of Wisconsin in Kernan vs. Howard, 23 Wis., 108, and I know 
of no case where the husband would be required: to keep the policy 
alive for the benefit of her heirs. 

The judgment will be affirmed. The other judges concur. 

P. Buss. 
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The policy, with the conditions annexed, constitute an entire contract, and in de- 
claring upon it, the contract, or a sufficient portion of it to show a right of re- 
covery, must be set out either in terms or in substance. All precedent acts, re- 
quired of the assured, should be set out, and their performance averred ; but 
all conditions subsequent to the right of recovery, and all acts to be done by 
the company, may be omitted. 

Lhe answer, ‘‘ W. D.,” in the application, to the inquiry whether the title to the 
property was a warranty-deed or a bond, will not be held as a representation of 
any particular kind of title, and even an answer in the application, that the 
title is a warranty-deed, is not an assertion that such a title is a fee. 

Under an averment in the declaration that the insured was the owner of the prop- 
erty, she was only bound to prove that she held and owned an insurable inter- 
est. 

Language not having a technical meaning must be construed with reference to the 
subject to which it is applied. 

Ihe husband abandoned his wife, the insured, and when he left, made her a ver- 

bal gift of the homestead, upon which she and the family remained, and upon 


















which she erected the building insured, with her own earnings, which by the 
statute she was entitled to in her own right. Held, that she had such an own- 
ership as gave her an insurable interest in the property. 

[f the agent of the company made out the application with a knowledge of the 
facts, and there was no collusion between him and the insured, the company is 
bound by the statements of the application in regard to the title and situation 
of the property, as to other building and the purposes for which it was occu- 
pied and used. 

It was claimed, on trial, that the building insured was represented in the applica- 
tion as a boarding-house, when it was in fact a public hotel ; that the insured 
knew the agent was prohibited by the company from receiving applications to 
insure such buildings, and that there was collusion and fraud between the 

* agent and the insured, in making the application. Held, that if the things 
claimed were true, the knowledge of the agent would not be considered the 
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* Decision rendered February 7th, 1873. . 
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knowledge of the company, and his pay a of the facts could not affect the 
company, unless known and assented to by them. 


The violation, by an insurance agent, of the secret instructions of the company, 
does not affect the assured, unless he has notice of them, and the assured is not 
bound by the general instructions of the agent, unless they are brought home 
to him by notice. 

The original policy was burned, and the company furnished the instrument sued 
on, asa copy. Having done so, they are estopped from denying that it is a 
true and correct copy, and that the policy was under seal, and that therefore 
the suit should have been in covenant, and not in assumpsit. 


It is not error for the court to refuse to repeat instructions already given, although 
there may be a slight change in the phraseology. 


From the evidence, the loss could not have equalled the amount allowed by the 
jury, even after deducting the amount remitted. 


Water, J. 


This was an action of assumption on a policy of insurance issued 
by appellant to appellee. It covered a house described as a dwelling 
and boarding-house, household furniture, beds and bedding, wearing 
apparel and provisions, all in the house, also a barn on the same lot, 
but the latter is not in controversy, as it was not burned. The decla- 
ration avers the property was destroyed by fire in such a manner as 
to render the company liable to pay for the loss. Appellants filed the 
general issue and fourteen special pleas. To which there were repli- 
cations, followed by rejoinders. In making up the issues, several de- 
murrers were sustained or overruled, of which appellants complain. 
But we deem it entirely unnecessary to consider the questions they 
present, as all of the pleas interpose defences that were not only ad- 
missible under the general issue, but were presented by the evidence 
and instructions, and considered by the jury. No practical benefit 
would arise to any one by determining whether the court erred in 
settling the pleadings, and we therefore pass them over without dis- 
cussion. It is urged that the court below erred in admitting the pol- 
icy of insurance under the first count of appellee’s declaration, 
because it is claimed that there was a variance. The policy with the 
conditions annexed constitute an entire contract, and in declaring 
upon the contract, it or a sufficient portion of it to show a right of re- 
covery, must be set out either in terms or in substance. This is not 
like suing on a penal bond at common law, where the plaintiff might 
simply count on the bond and leave the defendant to set up the con- 
dition and plead performance. But in a case of this character, the 
money only being payable upon the assured performing certain acts, 
all such precedent acts should be set out, and their performance 
averred. But all conditions subsequent to the right of recovery, and 
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all acts to be done by the company in discharge of their liability, may 
be omitted and left to be set up as a defense. 

Precedent conditions were not set out in the first count, and hence 
there was such a variance as should have excluded the po'icy as evi- 
dence under the count, or the instruction to disregard it under that 
count should have been given. The declaration in this case avers 
that appellee was the owner of the property insured, not that she 
owned the house and lot in fee, as is urged by appellants. 

We have carefully examined appellant’s abstract, and taken it to be 
correct. We conclude counsel must be under a misapprehension as 
to the averment. At any rate, we have been unable to find the aver- 
ment they refer to in their argument. If they infer that because the 
application was made a part of the policy, and therein declared to be 
a warranty, that she held the title specified in the application, still 
when it is resorted to we find she applied for insurance on one dwell- 
ing-house, and when asked whether the title was a warranty-deed or 
a bond, the answer is, “ W. D.,” and when asked “Is your property 
incumbered ?” the answer is, “ None.” These are the only expressions 
in the application in reference to appellee’s title. And we fail to find, 
by the application of the meaning attached to words, that she has re- 
presented herself as holding any particular kind of title. The words 
one dwelling-house, do not import title of any kind. The letters 
“'W. D.” have no such meaning, nor has the question “ Is your prop- 
erty incumbered?” If the letters “ W. D.” mean a warranty-deed, it 
must appear from extrinsic evidence, if that could be received. They 
have no such fixed and definite meaning in the law, nor in any com- 
mon use, nor even in the connection in which they are employed. 
That may be their meaning, but it is not apparent. But if it’ was 
conceded that they mean appellee’s title was a warranty-deed, still 
that is not’ an assertion that such a title is a fee. No member of the 
profession we presume would say that it was. All know that a war- 
ranty-deed may pass a term of years, a life estate, a fee, or less estate, 
or it may pass no estate whatever. It conveys, as all know, only the 
estate of the grantor, whatever it may be. If he has none, it can 
pass none to the grantee. These are elementary rules of the simplest 
character. We then look in vain to find any assertion in the applica- 
tion as to the kind of title, or the nature of the estate she claimed. 
It then does not appear from the application that she was required to 
prove that she held a fee or other absolute estate, in the lot and house. 
Then, under the averment in the declaration that she was the owner 
of the property, what was she bound to prove? Manifestly that she 
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held and owned an insurable interest. Such a title as if there should 
be loss it would fall upon and have to be borne by her. In a declar- 
ation on a policy of insurance, the averment that the assured was the 
owner of the property destroyed must be considered with reference 
to the contract of insurance. It amounts to an averment that the as- 
sured had an insurable interest, and not that he was the absolute 
owner of the property. When he sues, his right to recover depends 
upon whether he was the owner of an insurable interest, and not 
whether he was the absolute owner. And the averment must be so 
construed. It cannot be construed as it would be in a contract or co- 
venant to convey land, as in such case the thing sold and purchased 
is the land, and when the vendor says in his covenant that he is the 
owner, and agrees to convey it to another, the law holds that as the 
parties understood by the covenant that it was the land that was sold, 
that the assertion of ownership implied the vendor heid the absolute 
title, and had agreed to convey such a title as would vest in the ven- 
dee absolute ownership. Language not having a technical meaning 
must be construed with reference to the subject to which it is applied. 
Then under either the application for the insurance or the averment in 
the declaration, appellee was only bound to prove that she held such 
a title as gave her an insurable interest, and all questions beyond that 
were immaterial. 

The question then arises whether appellee held such a title. The 
evidence shows that the house and lot had been occupied by her and 
her husband and family as a homestead. That he had abandoned her 
and had made a verbal gift of the property to her when he left. That 
she with the family had remained on and occupied the house and lot 
as a homestead, she being the head of the family. She by her own 
earnings, and with her own money, in no wise derived from her hus- 
band, erected the building either in whole or in part. This undenia- 
bly gave her an insurable interest in the property. She was the 
owner of the right to occupy the premises as a homestead, free from 
forced sale to the extent of one thousand dollars, and appellee being 
entitled to her earnings under the act of 1869, in her own right accu- 
mulated whilst separated from her husband, a court of equity would 
have protected her in their enjoyment against her husband, even after 
placing them in the building. We are not prepared to hold that in 
equity there was not such an execution of the gift as would as against 
the husband have compelled a conveyance. At any rate, equity would 
have restrained him from dispossessing her of the property, and 
would have charged it to the extent that she expended money in its 
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improvement. She clearly had, as the proof shows, such an owner- 
ship as gave her an insurable interest in the property, and that was 
all she was required to show under her declaration. If the agent of 
appellant made out the application for insurance with a knowledge 
of the facts, and there was no collusion in doing so between him and 
appellee, then appellant is bound by its statement as to title, the situ- 
ation of the property in reference to other buildings, as well as the 
statement as to the purposes for which it was occupied and used. 
Such has been the uniform ruling of this court for many years, and 
the fact that appellee is illiterate, being unable to write or read writ- 
ing, and probably, as such persons usually are, not well informed, and 
easily imposed on as to the nature and contents of written instru- 
ments, this case does not appeal to us with any force to review and 
overrule a long line of decisions to relieve the company from liability. 
If they have a meritorious defence, let it be made on the grounds pre- 
senting it, but we cannot overrule established principles to relieve 
them. We feel that the rule is salutary, and almost indispensable for 
the protection of a large class, if not the majority of the community, 
who do not know or even dream of the force and effect that is to be 
given to such an application when it is executed. 

There are various objections taken to appellee’s instructions. We 
see no valid objection to the first, but the second is faulty in the fact 
that it asserts that the knowledge of the facts in regard to the pur- 
poses for which the house was used, was the knowledge of appellant, 
and the jury were told to find there was no fraud in that respect. 
This instruction wholly ignores the issue that the house was, by fraud- 
ulent collusion between the appellee {and the agent,] represented as a 
dwelling and boarding-house, when it was in fact a public hotel. As 
the issues were joined, the jury should have been left to find whether 
it was a hotel, and whether she knew the agent was prohibited from 
receiving applications to insure such buildings, and whether there was 
collusion and fraud in making the application as it was done. If these 
things were all true, then the knowledge of the facts by the agent 
could not affect the company unless known to and assented to by 
them. The knowledge of the agent in such a case would not be con- 
sidered the knowledge of the company, because if so engaged in de- 
frauding his principal, he would not be presumed to have communi- 
cated the information to appellant. This instruction, as we under- 
stand it, excludes the question of fraud and collusion from the con- 
sideration of the jury, and should not have beeu given. It is object- 
ed that the third of appellee’s instructions is wrong. It may be the 
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instruction is too broad in telling the jury if they find the represent- 
ation of her title in the application to obtain the policy were true, and 
if they believed certain facts to be true, there was no fraud in that re- 
spect where there was no issue of fraud on that question. And ano- 
ther objection is urged that this instruction tells them that if the sup- 
posed facts are true, that they should find that appellee had an in- 
surable interest. It is contended that she might have an insurable in- 
surable interest and still not be the owner, as averred in her declar- 
ation. It seems to us that the true question is whether the facts stat- 
ed in the instruction was evidence of ownership as averred in the de- 
claration, and we think they were; and in that respect the instruc- 
tion was not calculated to mislead the jury. 

We perceive no objection to the fourth of appellee’s instructions. 
The facts the jury are required by it to find seem, as far us we can 
see, to exclude any and all kinds of fraud insisted on in this case. 
The eighth of appellee’s instructions is liable to the objection urged 
against the second, in so far as it ignores the defense of fraudulent 
collusion. The ninth instruction is wrong in directing the jury to 
compute interest on the value of the property destroyed. Now by 
the terms of the policy, appellee was only entitled to recover two 
thirds of the value of the house, whilst this instruction authorizes the 
jury to compute interest on its full value. We see no objection to ap- 
pellee’s twelfth instruction. It has been repeatedly held that where 
insurance agents have secret instructions, as they are believed to 
have yenerally, a violation of secret instructions does not affect the 
assured unless he has notice of them ; and the assured is not bound 
by the general instructions of the agent, unless they are brought home 
to the assured by notice. In the case of the Aitna Ins. Co. vs. Ma- 
guire, 51 Ill., 342, it was said: ‘ We desire it to be understood, in 
this jurisdiction at least, when an insurance company has appointed 
an agent, knuwn and recognized as such, and he by his acts, known 
and acquiesced in by them, induces the public to believe he is vested 
with authority necessary to do the act, and nothing to the contrary is 
shown or pretended at the time of doing the act, public policy, the 
safety of the people, demand the company should be liable for such 
acts as appear on their face to be usual and proper in and about the 
business in which the agent is engaged. It is the fault of the compa- 
nies in sending agents out among the people, gaining public confi- 
dence by the seeming acquiescence of their constituents in the conduct 
of their business. When a loss happens they should not be permitted 
to say in any case their agent acted beyond the scope of his authori- 
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ty, unless it shall be made to appear the assured was informed of and 
knew the precise extent of the authority conferred. Any other prin- 
ciple in its operation would be turning loose upon an unsuspecting, 
honest and confiding people a horde of plunderers, against which no 
ordinary vigilance could guard.” And see N. E. F. and M. Ins. Co. 
vs. Schettler, 38 Ill, 166. The instruction is fully sustained by these 
cases. It is objected that the suit should have been in covenant, and 
not in assumpsit, as the policy was under seal. This no doubt is true 
as a general proposition, but parties may undeniably waive such 
rights or estop themselves from urging such objections. In this case 
the original was burned, and the company, on being requested, fur- 
nished the instrument sued on as a copy, and having done so, they 
should be estopped from denying that it is a true and correct copy. 
To hold otherwise, would be to permit appellants to successfully per- 
petrate a fraud on appellee. It would be no less a wrong than to in- 
duce appellee to bring the only action she could maintain on the 
copy, if correct, and which appellant had said was, and then, after 
the year had expired, within which she could maintain her suit, raise 
the question and wholly defeat a recovery. This would be so mani- 
festly unjust that no court could lend its sanction to such practice. 
But section 18 of the statute of 1872, p. 341, has authorized this 
action to be brought on such a policy even if it appeared on its 
facé to have been under seal. It is true this act was not adopted un- 
til after the trial was had, but it must have effect on all cases pending 
at the time of its passage, and must govern this case on another 
trial. The court did not therefore err in refusing to give appel- 
lant’s twenty-fourth, twenty-fifth, twenty-sixth and twenty-seventh in- 
structions, as they were estopped from being heard to say that the po- 
licy was under seal. In this case appellant asked the unprecedented 
number of forty-six instructions, many of them of great length. A 
large number of them were given—certainly all appellant was enti- 
tled to—and we feel no disposition to uselessly waste time in com- 
menting on those refused, and hence pass them over by saying that 
we think the court acted properly in so doing. Many of these in- 
structions being repetitions, several times stated with no apparent 
purpose, unless it be to create confusion, or encumber the record, we 
suggest to counsel that this court has long and uniformly held that it 
is not error for the court to refuse to repeat instructions already given, 
although there may be a slight change in the phraseology. On the 
question of the assessment of damages, we are clearly of the opinion 
that they are too large, even after the remittitur was entered. From 
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the evidence, there could not have been destroyed the value of beds 
and bedding allowed by the jury, nor the amount of wearing apparel, 
even after deducting three hundred dollars, the amount remitted. 
The judgment of the court below is reversed, and the cause re- 
manded. 
Judgment reversed. 


SUPREME COURT OF INDIANA. 


Appeal from Lake Circuit Court. 


FRED. J. HOFFMAN, Appellant, 
vs. 
CHARLES W. BANKS, Appellee.* 


In April, 1870, the appellant gave his promissory note, payable five months after 
date, to the agent of a life insurance company, as payment for the first premi- 
um on a policy upon his life. The policy was delivered to him in May of the 
same year, and acknowledged the receipt of the premium. q 

The company did not file a statement of its condition until July, 1870, and the 
certificate of authority to do business in the county was not issued to the com- 
pany till December following. 

The act of the Legislature of 1865 provided that it should not be lawful for the 
agent of any insurance company, incorporated by any other State, directly or 
indirectly, to take risks or transact any business of insurance in that State 
without first producing a certificate of authority from the auditor of State. 
The act prescribed what things should be done to authorize the auditor to issue 
his certificate, among which was the filing of a statement by the company. It 
also made a violation of the provisions of the act punishable by fine or impri- 
sonment, or both. 

An act of the Legislature, regulating foreign insurance companies, passed in 
1865, contained provisions entirely different from those relating to such com 
nies contained in an act of 1852, respecting foreign corporations. Held, that 
a ot 1865 was intended by the Legislature as a substitute for the act of 
1852. 

Held, that the party seeking to enforce the contract is not the one the Legislature 
proposed to protect, and that the note was not valid, and that a new trial 
should have been granted. 


Osporn, J 


On the 29th day of April, 1870, the appellant executed his promis- 
sory note, payable five months after date to the appellee, for $25.20. 


* Decision rendered January 22nd, 1873. 
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Suit was instituted upon the note before a justice of the peace, and 
judgment rendered against the maker. He appealed to the Circuit 
Court. In that court there was a trial and finding for the appellee 
for the amount of the note and interest. Motion for a new trial over- 
ruled. Exception and judgment on the finding. 

The ground of the motion for a new trial was that the finding was 
contrary to the evidence, and the error assigned is that the court 
erred in overruling that motion. 

The evidence is all set out in the bill of exceptions, and as the tes- 
timony. of the appellant is brief, we state it as follows: “I executed 
the above note. I gave said note for life insurance in the World Mu- 
tual Life Insurance Company, of New York. I gave the note as 
payment of first premium of twenty-five dollars to said World Mu- 
tual Life Insurance Company, of New York. I was insured for one 
thousand dollars. I gave the note to C. W. Banks. He was the 
agent of the company. I gave the said note at the time I made ap- 
plication for insurance. I did not notice at the time whether the 
note was made to the insurance company, or C. W. Banks, the agent. 
I supposed it was running to the company. I made application for 
insurance to C. W. Banks, the agent. I gave C. W. Banks, the agent, 
no power or authority to pay in advance any money for me to the in- 
surance company. If he did advance any money for me to the com: 
pany on that note, he did so on his authority and responsibility. I 
don’t know whether the company got the $25.00 or not. I got my 
policy from the company in May, 1870. I offered the policy to Banks 
the last time he was out here, some time in the fall of 1870, and told 
him I would pay the survey fee and the examining surgeon’s fee. He 
did not do so.” 

The clerk of the court testified that no statement of the company 
was on file in his office on the day of the date of the note, and none 
filed on the first day of January, 1870, and no power of attorney or 
statement of any kind of the company on file in his office between the 
1st day of January and the 29th day of April, 1870. 

A certificate of the auditor of State was introduced, bearing date 
December 22nd, 1870, reciting that the company had filed in his of- 
fice the statement required under the act of the General Assembly of 
December 21st, 1865, (3 Ind. Stat., 312,) and stating amongst other 
things that the statement showed the condition of the company on 
the first day of July, 1870, and that R. H. Wells, authorized by a 
written instrument duly executed by the company, to act as agent for 
the company, for Lake County, to acknowledge service of process for 
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and on behalf of the company, and consenting that such service 
should be taken and held to be as valid as if served upon the compa- 
ny, and waiving all errors by reason of such service. And Wells is 
thereby authorized to transact the business of insurance agent of the 
company. 

The policy of insurance was not in court, but the defendant admit- 
ted that he received it ; that it was in the usual form, signed by the 
president and countersigned by the secretary of the company, and 
showed the receipt of the $25.20 premium. 

The appellee offered no other evidence than the note, which purport- 
ed to be made at “ Crown Point,” Indiana. 

The main point in the case, and the only one that we consider it 
necessary to decide, strikes at the validity of the note. It will be seen 
by a reference to the evidence that the note was dated in April; that 
the policy of insurance was issued in May ; that the statement of the 
company could not have been filed with auditor prior to the first day 
of July, because it showed the condition of the company, and that 
the authority to Wells to act as agent was given by the auditor on the 
22nd day of December. No such authority was ever given to the ap- 
pellee to act as such agent. 

In the Rising Sun Insurance Co. vs. Slaughter, 20 Ind., 520, this 
court held that the act respecting foreign corporations, etc., approved 
June 17th, 1852, (1 G. and H., 272,) included foreign insurance cor- 
porations, and that a policy issued by a foreign company under a con- 
tract therefor, entered into in this State, by one assuming to act as 
the agent for the company, and holding himself out as such, without 
having first complied with the requirements of the law, was void. 

The first section of that act provides “that agents of corporations 
not incorporated or organized in this State, before entering upon the 
duties of their agency in this State, shall deposit in the clerk’s office 
of the county, when they propose doing business therefor, the power 
of attorney, commission, appointment, or other authority, under, or 
by virtue of which, they act as such agents.” The second section re- 
lates to filing a resolution, etc., of the company, authorizing such 
suits to be brought against them in the courts of this State, and for 
service of process on their agents. The third section provides that 
such foreign corporations shall not enforce, in any courts of this 
State, any contracts made by their agents, or persons assuming to act 
as their agents, before a compliance by such agents, or persons acting 
as such, with the provisions of sections one and two of the act. 

By the first section of an act of the General Assembly of this 
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State, approved Dec. 21st, 1865, 3rd Ind. Stat., 312, it is enacted, 
“ that it shall not be lawful for any agent or agents of any insurance 
company incorporated by any other State than the State of Indiana, 
directly or indirectly to take risks or transact any business of insur- 
ance in this State, without first producing a certificate of authority 
from the auditor of State.” 

It then prescribes what shall be done to authorize the auditor to is- 
sue his certificate. Section seven provides that “any person or per- 
sons violating the provisions of this act shall, upon conviction thereof 
in any court of competent jurisdiction, be fined in any sum not ex- 
ceeding one thousand dollars, or imprisoned in the county jail not 
more than thirty days, or both, at the discretion of the court.” 

Counsel for the appellant contend that the provisions of both acts 
apply to foreign insurance companies, and that such companies must 
comply with the requirements of both, before their agents can legally 
transact business for them. 

At the session of the Legislature at which the act in relation to 
foreign corporations was passed, the Legislature also passed an act 
for the incorporation of insurance companies, etc. 

In that act was included a section in relation to foreign insurance 
companies, relative to their agencies and what must be done before 
the agent could act as such. That section was pronounced invalid by 
this court on the ground that it was unconstitutional. Igoe vs. The 
State, 14 Ind., 239. In the case of The Rising Sun Insurance Co. 
vs. Slaughter, 20 Ind., supra, it was contended that the Legislature 
did not intend to include foreign insurance companies in the act in re- 
lation to foreign corporations, because it had made other provisions 
relative to them in another act ; but the court held “that an attempt 
to show that the subject matter of legislation evidently included in 
the terms thereof, had been the subject of other, but unconstitution- 
al, action should not be permitted.” That decision was made in May, 
1863. In December, 1865, the act regulating foreign insurance com- 
panies, etc., was passed. By the provisions of that act, the act re- 
quired of the companies was entirely different from those required by 
the act in relation to foreign corporations. 

The statement was required to be filed in the office of the auditor 
of State, who was to issue certificates of authority to the agents. By 
section three he was to have a fee of five dollars in such case, for the 
examination of the statement and investigation of the evidence of in- 
vestment, and two dollars for each certificate of authority issued un- 
der the provisions of the act, to be paid by the agent or agents apply- 
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ing for the same. Section five declares that all papers required by 
the act to be deposited in the office of the auditor, certified under the 
hand of such auditor to be true copies of such papers, shall be re- 
ceived as evidence in all courts and places the same as the originals. 
Section one of the act of 1865 confers power upon the auditor to is- 
sue a certificate of authority to an agent to act as such, and section 
five fixes the fee for it. 

We think that act was intended by the Legislature asa substitute for 
the act of 1852, so far as the latter related to foreign insurance com- 
panies, and that when the provisions of the act of 1865 are complied 
with, and the auditor of State issues his certificate authorizing the 
agent to act as such, such certificate will be a sufficient authority to 
legally transact business for the company. 

At the time of the execution of the note in this case, and the deliv- 
ery of the policy, the auditor had not issued a certificate authorizing 
Banks or any one else to act as the agent of the company in Lake 
County, nor had the company filed with the auditor any statement as 
required by the act of 1865, or in any manner complied with its re- 
quirements, and that brings us to the question of the validity of the 
note. 

The appellee contends that as long as the appellant holds the poli- 
cy, it is unjust for him to refuse to pay the note. He thinks the poli- 
cy valid, and that therefore the note is also valid, and we are referred 
to 25 Ind., 536, as practically overruling 20 Ind., 520. The action 
in 25 Ind., supra, was instituted to recover upon an agreement to in- 
sure. The complaint was silent as to whether the agent of the 
company with whom the agreement was made had complied with 
the requirements of the law or not. A demurrer was filed to it, 
and the counsel for the company contended that all contracts of 
foreign corporations were void, and that the exception to the rule 
was where they comply with the provisions of the law, and that the 
complaint was bad for not showing such compliance. The court held 
that in the absence of any averment showing a violation of the law, 
it would not be presumed. The judge who delivered the opinion 
of the court, admitted the general rule of law to be that the court 
would not enforce contracts prohibited by statute, and he also said 
that the rule was not applicable when the prohibition was for the 
mere protection of one of the parties against an undue advantage 
which the other was supposed to possess over him. 

In this case the party seeking to enforce the contract is not the 
one that the Legislature proposed to protect. The contract is not 
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only declared to be unlawful, but any person violating the provisions 
of the act is liable to be prosecuted and punished by fine and impri- 
sonment for such violation. 

We hold that the note is not valid, and that a new trial ought 
to have been granted. As the case does not require it, we give no 
opinion as to the validity of the policy of insurance. The judg- 
ment of the said Lake Circuit Court is reversed with costs, and the 
cause is remanded to said court with instructions to grant a new 
trial, and for further proceedings not inconsistent with this opinion. 


COURT OF APPEALS OF. MARYLAND, 


APRIL TERM, 1872. 


Appeal from Superior Court of Baltimore City. 


BERNARD, HOUGH, WM. CLENDENING anv THOS. 
R. CLENDENING, Traprine as Hover, CLENDENING AND 
Co., FOR THE USE OF THEIR AssIGNEE, THE Battrmore 
Warenovuse Co. 


vs. 
THE PRESIDENT anp DIRECTORS or raz PEOPLE’S 
FIRE INS. CO., or Batrimorz.* 


Where a policy of insurance states that ‘‘the company insures the Baltimore 
Warehouse Company against loss or damage by fire to the amount of $20,- 
000.00 on merchandise their own, or held by them in trust, or in which they 
have an interest or liability,” parol proof is not admissible to show that the po- 
licy does not cover ‘* merchandise their own,” etc., as therein stated ; but was 
intended to cover the merchandise only under certain circumstances ; and if 
the said merchandise was insured by the owners thereof in other companies, 
hep the interest of the warehouse company in said policy was not imsured 
at all. 

Where a policy of insurance is couched in plain and unambiguous language, re- 

; sort to it alone must be had to determine the intention and meaning of the par- 
ties thereto ; parol proof is inadmissible for such purpose. 

Between the 5th of February, 1870, and the 15th of July, 1870, both days inclu- 
sive, the appellants deposited on storage in a certain warehouse, occupied b: 
the Baltimore Warehouse Company, sundry lots of cotton in bales. For eac 


* Decision rendered June 20th, 1872. To appear in 36 Md. Syllabus and statement of case 
by J. Schaaf Stockett, Esq., State Reporter of Maryland. 
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lot deposited, the appellants received from the Warehouse Company a receipt, 
warrant or certificate, which specified the number of bales, and the date of the 
deposit, and also the mark on the bales, the letters X. Q. being marked on 
each bale so deposited. These receip's or certificates were all numbered. On 
the 20th of June, 1870, the appellants deposited fifteen bales and took a 
receipt therefor, numbered 1221, and on the foliowing day a policy of insur- 
ance was taken out to cover the particular number of bales thus deposited. On 
the 27th of June, the appellants deposited thirteen bales, and took a like re- 
ceipt therefor, numbered 1238, and on the same day effected an insurance for 
the particular number of bales thus —— On the face of each policy, the 
loss, if any, was made payuble to the Warehouse Company ; and the policies 
and receipts were delivered to the Warehouse Company, to secure advances 
made by it. On the policy on the fifteen bales there was indorsed in pencil in 
figures the number 1221, corresponding with the number of the warehouse re- 
ceipt given therefor ; and on the policy on the thirteen bales there was in- 
dorsed also in pencil 1238, corresponding with the number of the receipt for 
the cotton. At the time of each deposit, the depositor reserved a sample of the 
particular lot deposited. Held, 


That the policies were specific and not general ; that each covered and was intend- 
ed to cover the specific number of bales in each deposit, and the insurance on 
which was effected at the time of the deposit ; the policy of the 21st of June, 
1870, covering only the ffteen bales deposited on the day previous, and the po- 
licy of the 27th of June, the thirteen bales deposited on that day. 


H. having deposited a large amount of cotton on storage with the Baltimore Ware- 
house Company, effected, among others, an insurance against fire on two par- 
ticular lots; at one time on fifteen bales, and at another on thirteen bales. The 
warehouse containing the cutton of H., with that of others, was destroyed by 
fire. A portion of the cotton was saved and sold at auction by instruction of 
a committee of the insurance companies interested. The net proceeds of sale 
were distributed under the direction of the committee among the assured. In 
an action by H. to recover on his two policies, it was Held, 


That in ascertaining the amount of loss or damage which the plaintiff should re- 
cover, the jury ought to deduct such sum as they might find from the evidence 
was the proportion due to twenty-eight bales, in the distribution of the pro- 
ceeds of sale of the cotton saved. 

The Baltimore Warehouse Company, which received goods on storage, and issued 
receipts or certificates therefor to the depositors, effected an insurance in the 
Associated Fireman’s Company for $10,000.00, against loss by fire for one 
year, ‘‘ on merchandise generally, hazardous or extra hazardous, held by them 
or in trust, contained” in a particular warehouse ; they also took out a policy 
in the Home Insurance Company, to the amount of $20,000.00, ‘‘on mer- 
chandise, hazardous or extra hazardous, their own, or held by them in trust, 
or in which they had an interest or liability,” contained in the same ware- 
house. The appellants, on the 20th of June, 1870, deposited fifteen bales of 
cotton in the same warehouse, and received a receipt or certificate therefor from 
the Warehouse Company, and on the same day procured a policy of insurance 
on the cotton so deposited from the appellee. On the 27th of June they depo- 
sited thirteen bales, for which a like receipt was given, and on the same 
they effected an insurance for the cotton with the appellee. Under the policies 
issued to the appellants, the loss, if any, was payable to the Bultimore Ware- 
house Company. The appellants had other cotton to a large amount stored 
with the Warehouse Company. The Warehouse Company advanced to the 
appellants over $48,000.00 upon the cotton belonging to them, and stored in 
the Warehouse. In the policies to the appellants, as well as in those to the 
Warehouse Company, it was stipulated that in case of loss, the assured should 
not be entitled to recover on such policy any greater proportion of the loss or 
damage sustained to the subject insured, than the amount thereby insured 
should bear to the whole amount of the several insurances thereon. On the 
18th of July, 1870, the warehouse was burned, and of the cotton stored there- 
in, some of the bales were saved, some were partially destroyed, and others to- 
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tally destroyed. In an action by the appellants, for the use of the Warehouse 
Company, on the policies of insurance issued by the appellee, it was Held, 


That the policies sued on having been made to the Warehouse Company, inured 
to the benefit of the company, and may be considered as in favor of the same 
assured, on the same interest, in the same subject, and against the same risks 
as the ge which were issued directly to the Warehouse Company ; and 
with the latter policies constituted a double insurance ; and the companies 
therefore issuing the policies were bound to contribute their respective propor- 
tions of the loss. 


A person having goods in his possession as consignee, or on commission, may in- 
sure them in his own name, and in the event of loss, recover the full amount 
of the insurance, and, after satisfying his own claim, hold the balance as trus- 
tee for the owner. 


The words “ held in trust,” applied to goods insured, mean goods with which the 
assured is intrusted ; not goods held in trust in the strict technical sense, so 
held that there is only an equitable obligation in the assured, enforcible by sub- 
pena in chancery, but goods with which they are intrusted in the aan 
sense of the word. 


Two actions of covenant, consolidated by consent, were instituted 
by the appellants, Hough, Clendening & Co., for the use of their as- 
signee, the Baltimore Warehouse Company, against the appellees : 
the first to recover on a policy issued by the appellees, dated the 21st 
of June, 1870, whereby the company insured Clough, Clendening & 
Co., during thirty-five days from the date of the policy, against loss 
or damage by fire to the amount of $1,400, on fifteen bales of cotton 
stored in Tobacco Warehouse No. 2, O’Donnell’s Wharf, then occu- 
pied by the Baltimore Warehouse Company ; the second to recover 
on a policy dated the 27th of June, 1870, whereby the appellees in- 
sured the appellants in exactly similar words of description, during 
thirty-four days, to the amount of $1,100 on thirteen bales of cotton. 
The defendants pleaded : 

1st. That they were not indebted as alleged. 

2d. That they did not promise and covenant as alleged. 

3d. That the plaintiffs did not furnish preliminary proofs of loss to 
the defendants according to the terms of the policy sued on, and the 
defendants had not waived their rights to except to the insufficiency 
of: the same. 

4th. That during the time when said cotton was alleged to have 
been insured by the said policy of insurance, there were other insur- 
ances thereon, and by the terms of said policy the defendants were 
only responsible for such proportion of such alleged losses as the 
amount of its insurance should bear to the whole amount of such 
other insurance. The plaintiffs joined issue on the first, second and 
third pleas, and replied to the fourth as follows : 

That during the time when said cotton was insured by the said 
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policy of insurance, there were not other insurances thereon—such 
that by the terms of said policy the defendants were only responsible 
for such proportion of the losses as the amount of their insurance 
bore to the whole amount of such insurance. Issue was joined on the 
replication. 

First Exception.—At the trial of this cause the plaintiffs, to main- 
tain the issues on their part, proved, by the introduction of the act 
of Assembly of 1867, ch. 232, in the printed volume, the incorporation 
of the defendant, and adduced two policies of insurance against fire, 
issued by the defendant under its corporate seal, the execution of 
each of which by the defendant was admitted. 

The particulars of these policies, material to the issues, are these : 

In the one dated June 21st, 1870 : “The President and Directors 
of the People’s Fire Insurance Company of Baltimore, in considera- 
tion of one 84, dollar, to them paid by the insured hereinafter named, 
the receipt of which is hereby acknowledged, do insure Clough, Clen- 
dening & Co. against loss or damage by fire, to the amount of four- 
teen hundred dollars, on fifteen pales of cotton stored in Tobacco 
Warehouse No. 2, O’Donnell’s Wharf, now occupied by the Baltimore 
Warehouse Company; other insurance permitted without notice 
until required. Loss, if any, payable to the Baltimore Warehouse 
Company.” 

“And the said company do hereby promise and agree to make 
good unto the said assured, their executors, administrators or as- 
signs, all such loss or damage, not exceeding in amount the sum 
hereby insured, as shall happen by fire to the property as above speci- 
fied, during thirty-five days, to wit, from the 21st day of June, 1870, 
(at 12 o’clock at noon,) until the 26th day of July, 1870, (a 12 o’clock 
at noon,) the said loss or damage to be estimated according to the ac- 
tual cash value of the said property at the time the same shall hap- 
pen.” On this policy there is indorsed in pencil the number in 
figures, “ 1221.” 

In the other policy, dated June 27th, 1870, the corresponding por- 
tion of the contract is the same, except that the premium is “ one 5, 
dollar ;” the amount of insurance is “eleven hundred dollars ;” the 
number of bales is “thirteen ;’ the time “ thirty-four days,” from 
27th day of June, 1870, (at 12 o'clock at noon,) until the 31st day of 
July, 1870, (at 12 o'clock at noon.) 

On this policy there is indorsed in pencil the number in figures, 
* 1238.” 

In the body of the contract in each policy is this stipulation: “In 
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case of loss the insured shall not be entitled to recover on this policy 
any greater proportion of the loss or damage sustained to the subject 
insured, than the amount hereby insured shall bear to the whole 
amount insured thereon, whether such insurance be by specific or by 
general or floating policies.” And also this: “If any other insur- 
ance has been or shall hereafter be made upon the said property, and 
not consented to by this company in writing hereon, then this policy 
shall be null and void.” 

Among the “ conditions of this insurance,” annexed to each policy, 
are the following, to wit : 

III. “If the property to be insured be held in trust or on commis- 
sion, or be a leasehold interest or equity of redemption, or if the in- 
terest of the insured in the property be any other than the entire, un- 
conditional and sole ownership of the property, for the use and bene- 
fit of the insured, it must be so represented to the company, and so 
expressed in the written part of this policy, otherwise the policy shall 
be void,” ete. 

IV. “Goods held on storage must be separately and specifically in- 
sured.” 

X. “In case of any loss or damage to the property insured, it shall 
be optional with the company ” “ to take the goods at their appraised 
value,” “ giving notice of their intention to do so within thirty days 
after having received the preliminary proofs of loss,” ete. 

The plaintiffs further proved by James Godwin: That he was in 
the employment of the plaintiffs during the years 1869 and 1870; the 
business of the plaintiffs was that of cotton factors chiefly ; that the 
cotton sent to them was from a large number of different persons, and 
in lots of various sizes, from one bale upwards, and was to be sold at 
a time limited, or at the discretion of the factors, or at such time as 
should be afterwards directed by the shipper, as the instructions hap- 
pened to be ; that the cotton market was declining in the summer of 
1870 ; that the plaintiffs had six hundred and seventy-five bales of 
cotton in the warehouse described in the policies sued on—which 
warehouse was destroyed by fire on July 18th, 1870; none of it 
was returned to them after the fire ; that Albert Rhett had weighed 
the cotton, lot by lot, before it was stored ; that samples of each lot 
had been taken out and retained in the office of the plaintiffs ; at the 
time of the fire there was there a sample of euch bale that was in the 
warehouse ; that the plaintiffs had, at the time of the fire, insurance 
on six hundred and seventy-six bales of cotton in this warehouse— 
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one more than the number in store there ; that in each of the policies 
held by them the insurance was on a specific number of bales. 

On cross-examination, the witness said: He spoke from the books 
of the house, not from his own knowledge, as to the number of bales; 
he saw the fire and knew that the cotton of the plaintiffs was there ; 
the loss on this was not total ; some bales were burned, some saved ; 
how many were saved witness does not know, nor how many absolute- 
ly lost. 

The plaintiffs further proved by William B. Hooper: That he 
was the storekeeper of the Baltimore Warehouse Company in July, 
1870 ; that this warehouse was burned on the 18th of July, 1870; 
the plaintiffs had therein six hundred and seventy-five bales of cotton; 
there were in all, 1,452 bales of cotton in the warehouse at the time 
of the fire ; also some tobacco and bark ; the other cotton belonged 
to different parties. 

They further proved by Albert Rhett, that he was a public weigh- 
er ; that he weighed nearly all Hough, Clendening & Co.’s cotton ; 
was under the impression he weighed every bale of their cotton that 
went into this warehouse ; he gave certificates of these weights ; iden- 
tified certificate shown to him as his, from which it appeared that the 
fifteen bales of the plaintiffs, embraced in the policy of the 21st of 
June, weighed six thousand two hundred and sixty-one pounds, and 
the thirteen bales, covered by the policy of the 27th of June, weighed 
five thousand four hundred and eighty-two pounds. 

The plaintiffs further proved by Charles Rhett, that he was a cot- 
ton broker in 1870 ; it was very often part of his business to deter- 
mine the grade of cotton ; was called upon by Hough, Clendening & 
Co. after this fire ; went to their office, examined a number of bundles 
of samples ; there were six hundred and seventy-five samples ; his 
partner, Mr. Smith, assisted him ; examined them minutely ; grad- 
ed from “ good middling” to “ low middling ” and “ ordinary ;” made 
an average of the various bundles ; the whole averaged a fair class of 
“low middling ” cotton ; estimated its value, at the time of the fire, 
at 187 cents per pound. 

They proved further by James Hooper, that he was President of 
“The Baltimore Warehouse Company ;” gave receipts for cotton de- 
posited on storage ; for this purpose a printed blank was used—the 
date, subject matter, and particular place of deposit, and the name 
of the depositor being filled in, and the mark inserted in an appro- 
priate place in the margin, in manuscript. In every instance of de- 
posit by the plaintiffs, between the 5th of February, 1870, and the 
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15th of July, 1870, the mark in the margin of the corresponding cer- 
tificate was X.Q. The witness produced the receipts given to the 
plaintiffs for cotton stored, which were put in evidence. The receipt 
issued to the plaintiffs on each deposit of cotton contained the print- 
ed notice that the property mentioned therein was held by the corpo- 
ration as bailees only and was not insured by the corporation. 

They further proved by this witness, that the cotton that was saved 
from the fire was sold at auction, by instruction of a committee of the 
insurance companies ; Hough, Clendening & Co. had insurance on 
six hundred and seventy-five bales of cotton in this warehouse, to the 
amount of about $60,000.00. The Warehouse Company had ad- 
vanced Hough, Clendening & Co., on the whole number of bales, to 
about $48,720.00. 

On cross-examination, this witness said the Warehouse Company 
did not insure all the cotton in their warehouse ; kept $30,000.00 in- 
surance to cover, in case insurance by the depositors was not suffi- 
cient ; did not insure except where advances had been made. It was 
the course of business of the Warehouse Company, on receiving cot- 
ton, to give a warehouse receipt, such as those already introduced in 
evidence ; and if advances were asked, one of the conditions of the 
advance was, that the depositor should insure in the form adopted in 
the policy sued on, and deliver such policy to the company, together 
with the warehouse receipt ; the insurance to be for an amount suffi- 
cient to cover the advance. The defendant proved by this witness, 
and put in evidence two policies of insurance held by “the Balti- 
more Warehouse Company,” and outstanding at the time of the fire 
as follows: 

1st. Policy No. 1542, Home Insurance Company of the city of New 
York, for $20,000.00, bearing date December 7th, 1869, of which the 
parts material to this issue are contained in the following extracts, to 
wit : in the body of the contract it is stipulated thus: 

“ By this policy the Home Insurance Company, in consideration of 
one hundred dollars to them paid by the insured, hereinafter named, 
the receipt whereof is hereby acknowledged, do insure the Balti- 
more Warehouse Company against loss or damage by fire, to the 
amount of twenty thousand dollars, on merchandise, hazardous or ex- 
tra hazardous, their own, or held by them in trust, or in which they 
have an interest or liability, contained in that part of State Tobacco 
Warehouse, No. 2, used by them, lying between Frederick Street Dock 
and Long Dock, separated by a street from the south end of the Ma- 
ryland Sugar Refinery ; other insurance permitted without notice, un- 
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less required ; to cover whilst on the street and pavement around said 
warehouse, as per application. And the Home Insurance Company, 
above named, for the consideration aforesaid, do hereby promise and 
agree to make good unto the said assured, their executors, adminis- 
trators or assigns, all such loss or damage not exceeding in amount 
the sum insured, as shall happen by fire to the property as above spe- 
cified during one year, to wit : from the 7th day of December, 1869, 
(at 12 o’clock at noon,) until the 7th day of December, 1870, (at 12 
o’clock at noon)—the loss or damage to be estimated according to the 
actual cash value of the said property at the time the same shall hap- 
pen,” ete. 

“If any other insurance has been, or shall hereafter be made upon 
the said property, and not consented to by this company in writing 
hereon,” “ this policy shall be null and void. In case of loss, the in- 
sured shall not be entitled to demand or recover on this policy any 
greater proportion of the loss or damage sustained to the subject in- 
sured, than the amount hereby insured shall bear to the whole amount 
insured on the said property.” 

And among the “ conditions of insurance ” annexed were the follow- 
ing : 

4. “If the property to be insured be held in trust, or on commis- 
sion, or be a leasehold or other interest not absolute, it must be so re- 
presented to the company, and expressed in the policy in writing, 
otherwise the insurance as to such property shall be void,” ete. 
“ Goods held on storage must be separately and specilically insured.” 

9. “ Persons sustaining loss or damage by fire, shall forthwith give 
notice thereof,” etc., and as soon after as possible they shall deliver 
in as particular an account of their loss,” etc. “And they shall ac- 
company the same with their oath,” etc., “ declaring what other insu- 
rance, if any, existed on the same property, and giving a copy of the 
written portion of the policy of each company,” etc., “ and uatil such 
proof, declaration,” etc., “ are produced,” etc., “ the loss shall not be 
payable.” 

2d. Policy No. 11,898, Associated Firemen’s Insurance Company, 
for $10,000.00, dated October 29th, 1869, of which the parts material 
to the issues here joined are contained in the following extracts. In 
the body of the contract, which is under the seal of the company, it is 
covenanted thus : 

“This instrument, or policy of insurance, witnesseth, that the pres- 
ident and directors of the Associated Firemen’s Insurance Company 
of Baltimore, in consideration of the sum of fifty dollars to the said 
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corporation paid, the receipt whereof is hereby acknowledged, have 
agreed to insure, and do hereby insure, the Baltimore Warehouse 
Company against loss or damage by fire, to the amount of ten thou- 
sand dollars, on merchandise generally, hazardous and extra hazardous, 
held by them or in trust, contained in that part of No. 2 Warehouse 
used by them, lying between Frederick Street Dock and Long Dock, 
opposite side of a small street running by south side of Maryland Su- 
gar Refinery ; to cover whilst on the street or pavement around said 
warehouse : other insurance permitted without notice until required, 
per application. In consideration thereof or of the premises, the pre- 
sident and directors of the Associated Firemen’s Insurance Company 
of Baltimore, do hereby covenant, promise and agree to, and with the 
said assured, their executors, administrators and assigns, to pay and 
satisfy all loss or damage which the assured or their assigns may or 
shall sustain by fire upon the property hereby insured, not exceeding 
in amount the said sum of ten thousand dollars, if such loss or dam- 
age shall be sustained within the term of one year from the day of 
the date of these presents, which shall be deemed to expire at noon 
on the 29th day of October, 1870.” ‘In case the assured shall have 
already any other insurance made on the hereby-insured premises, he 
shall notify the same to this corporation before or at the time of exe- 
cuting this policy, and cause the same to be indorsed thereon, other- 
wise this insurance shall be void and of non-effect ; and if the assured 
or their assigns shall hereafter make any other insurance on the here- 
by-insured premises, he shall, with all reasonable diligence, notify the 
same to this corporation, and have the same indorsed on this policy, 
or otherwise acknowledged in writing by this corporation ; or in de- 
fault thereof, this policy shall cease and be of non-effect. And it is 
further declared and agreed, that in case of any other insurance being 
made upon the premises hereby insured, either prior or subsequent to 
the date of these presents, the assured shall not, in case of loss or 
damage, be entitled to demand or recover on this policy any greater 
proportion of the loss sustained than the amount hereby insured shall 
bear to the whole amount of the several insurances made, or to be 
made, on the premises insured by this policy.” 

And among the “ conditions of insuring” accompanying the policy 
are the following, to wit : 

“3. Goods held in trust or on commission are to be declared as 
such, otherwise the policy will not extend to cover such property.” 

“4, Every policy of insurance made by this company shall be 
sealed with its seal, signed by its president and attested by the secre- 
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tary, and the person for whose interest the insurance is made, must 
be declared and named therein,” etc. 

“8. All persons insured by this company, sustaining any loss or 
damage by fire, are forthwith to give notice,” etc., “and as soon af- 
ter as possible to deliver in a particular account of their loss or dam- 
age,” etc., “and shall make oath,” etc., “ whether any and what other 
insurance is made on the same property.” 

This witness, on his cross examination, further said that the Ware- 
house Company did not insure goods deposited by customers, except 
for amount of goods not insured by party ; the notice in the receipt 
was intended to notify depositors that their goods were not to be in- 
sured by the company, nor was the company to get insurance. (The 
witness referred to the charter of the company, act of 1867, ch. 268, 
sec. 10, last paragraph : “ Every such receipt, warrant, or warehouse 
certificate shall contain on its face a notice that the property men- 
tioned therein is held by this corporation as bailees only, and is not 
insured by this corporation.” ) 

Any statement of the witness as to the intention or purpose of the 
papers offered in evidence, and other than that shown by the papers 
themselves, was objected to by the counsel for the defendant, as not 
inquired after by their question, but volunteered by the witness. Two 
warehouse receipts, to wit, one of June 21st, 1870, numbered “ 1221,” 
for fifteen bales of cotton, and the other, of June 27th, 1870, num- 
bered “1238,” for thirteen bales of cotton, being shown to witness, 
he said he could not say whether these lots, or either of them, was 
among the cotton saved or lost ; the value of the whole goods in the 
warehouse, at the time of the fire, was from $120,000 to $130,000. 

Upon proceeding to examine this witness in reply, the question was 
propounded : “ You have stated, in your answer to a question by the 
counsel for the defendant, that you did not insure all the cotton in 
the warehouse of the Baltimore Warehouse Company, but only to 
cover advances made by the company, in so far as they were not cov- 
ered by specific insurance of the parties owning the cotton ; will you 
say whose and what interest was it your intention to cover by the po- 
licies of insurance taken out by the Baltimore Warehouse Company 
in the ‘ Home,’ of New York, and in the Associated Firemen’s Insur- 
ance Company ?” 

The defendant’s counsel objected to the admissibility of the evi- 
dence sought by the question, and the court sustained the objection 
and refused to permit the witness to answer the question. 

The plaintiffs then offered to prove that at the time of applying for 
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and taking out the two policies taken by the Warehouse Company in 
its own name, the president of the Warehouse Company stated to 
the agents of the insurance companies applied to, that he desired to 
obtain insurance to protect the Warehouse Company against any loss 
or damage not covered by policies taken out by the depositors of cot- 
ton or other merchandise in their warehouse, in which the Warehouse 
Company was interested ; and upon objections made the court re- 
fused to admit the evidence proposed. The plaintiffs excepted. 

Second Exception.—The plaintiff’s commsel then propounded to this 
witness the question : “ Did you or not, before the issuing of the po- 
licies sued on in this case, and before the deposit of the cotton de- 
stroyed by fire on July 18th, 1870, notify Hough, Clendening & Co. 
that the Warehouse Company would not effect insurance on their cot- 
ton deposited in its warehouse, and that they must insure it them- 
selves?” Upon objection made on the part of the defendant, the 
court refused to permit the witness to answer this question ; and the 
plaintiffs then offered to prove, that before the issuing of the policies 
sued on in this case, and before the deposit of the cotton destroyed 
by the fire of July 18th, 1870, the president of the Warehouse Com- 
pany notified the plaintiffs that the Warehouse Company would not in- 
sure their cotton, and that they must insure for themselves, and that 
this notice was acquiesced in and not objected to by the plaintiffs, and 
that the plaintiffs did thereupon for themselves insure all their cot- 
ton ; which proof, upon objection made on the part of the defendant, 
the court refused to allow to be admitted. The plaintiffs except- 
ed. 

Third Ezxception—The plaintiffs further proved by George B. 
Coale, a statement, having a certificate appended, signed by witness 
as for the committee, showing the conditions and expenses of the res- 
cuing and assorting, etc., of the cotton after the fire, the disposition 
of it, and the mode of distribution of the net proceeds. They fur- 
ther proved by this witness that the statement was made up by the 
direction of the committee, consisting of Snowden, White, Hartman, 
Andrews, and the witness ; there were two hundred and eighty-nine 
bales of cotton in all, identified as belonging to particular owners, 
less expenses on them ; of these, seventy-five belonged to Hough, 
Clendening & Co.; these brought, at the auction sale, $4,823.35, sub 
ject to deduction of $297.25 for special expenses ; their missing, and 
not identified cotton, (six hundred bales,) was entitled, as their pro- 
portion of the proceeds of sale, to $8,636.63, subject to deduction of 
$3,734.75, their proportion of the expenses on the unidentified ; the 
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net proceeds of their cotton of both classes, was $9,427.98 or $13.94, 
(13.963,) salvage to each bale of Hough, Clendening & Co. 

They further proved by Bernard Hough, one of the plaintiffs, that 
the plaintiffs had policies covering six hundred and seventy-six bales 
of cotton in this warehouse ; each policy covered a specific number 
of bales ; the Warehouse Company was in the habit of advancing to 
Hough, Clendening and Co., from time to time, as they made de- 
posits. 

On the cross-examination, the witness said, each policy contained 
the number of bales insured, as they were specifically insured. The 
Warehouse Company was in the habit of advancing Hough, Clenden- 
ing & Co., on the various lots deposited from time to time, and Hough, 
Clendening & Co. insured the various lots as they were deposited. 

On re-examination by the plaintiffs, the witness stated, it was their 
habit to take out policies on each additional lot of cotton as it came 
in ; they took out policies whenever they added additional cotton. 

Thereupon the plaintiffs’ counsel asked the witness to explain 
whether he meant to say that it was his habit to effect insurance on 
each specific lot of cotton, or to effect insurance generally on an ad- 
ditional number of bales equal to the lot deposited ; the witness said, 
that while the receipt of the cotton was the occasion of taking out 
the new policy, it was not meant to cover cotton only. 

This testimony was objected to by the defendant, as explaining by 
parol the intention of a party in a written contract, the terms where- 
of were clear, and it was excluded by the court ; and to this refusal 
of the court to admit this testimony, the plaintiffs excepted. 

Fourth Exception.—The defendant, to maintain on its part the is- 
sues joined, proved by a witness, whose business in part was to ad- 
just losses in insurance matters, that he was employed by the compa- 
nies to ascertain the loss, and protect their rights in salvage. He 
produced two papers containing the results of his adjustment, and 
said the general policies were divided up into contributing insurances, 
in the ratio of the sound value of the property covered by specific in- 
surances, to that covered by general policies ; the general insurance 
should have contributed at the rate of $17.50 per bale to specific in- 
surance. On twenty-eight bales the general insurance would contri- 
bute $490.00 ; the result would be affected by insurance on the to- 
bacco which was in the warehouse ; the salvage is to be credited to 
the defendant ; its proportion of saved cotton—some $400.00—to be 
credited. Withess first applied the general insurance to the cotton 
not insured ; amount of this application, $2,183.32. 
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On cross-examination the witness said the right of contribution 
arose from the fact that the Warehouse Company had made advan- 
ces on lots of cotton covered by the specific policies, and by assign- 
ment of specific policies to the Warehouse Company had made the 
general insurance contributory ; if there were cotton there not ad- 
vanced on, it was not included in the assignment ; $8,536.71 were al- 
lowed to Hough, Clendening & Co. for difference of insurance, to 
cover one hundred and nine bales not considered as specifically in- 
sured. There was cotton not covered, but no claim was made by any 
company or person. If general policies contribute to pay Ware- 
house Company’s advances, they would be entitled, in witness’s view, 
to subrogation. 

. The plaintiffs thereupon submitted to the court the following 
prayers : 

1. If the jury shall find that the plaintiffs are entitled to recover, 
then, in ascertaining the amount which the plaintiffs are to recover, 
the jury are not to make any abatement therefrom on account of the 
two policies of insurance issued by “The Home Insurance Compa- 
ny” and “The Associated Firemen’s Insurance Company” to the 
Baltimore Warehouse Company, and offered in evidence by the de- 
fendant. 

2. That by the true construction of the policy of insurance issued 
by the defendant to the plaintiffs, bearing date the 27th of June, 1870, 
and offered in evidence by the plaintiffs, it covered not thirteen spe- 
cific bales of cotton, but any thirteen bales of cotton which were 
stored by the plaintiffs in Tobacco Warehouse No. 2, on O’Donnell’s 
Wharf, and were there remaining on the 18th July, 1870. 

4, If the jury find from the evidence that the plaintiffs are entitled 
to recover, then, in ascertaining the amount of loss or damage which 
the plaintiffs are to recover, the jury ought to deduct such sum as 
from the evidence in the cause they may find is the proportion due to 
twenty-eight bales of cotton, in the distribution of the proceeds of * 
sale of the rescued and saved cotton. 

The defendant prayed the court to instruct the jury as follows: 

That the plaintiffs have offered no proof upon which the jury can 
allow damages for any injury by fire to the cotton insured by either 
pf the policies of the defendant which are in suit. 

The court (Dobbin J.) refused the prayers of the plaintiffs and 
granted the prayer of the defendant. The plaintiffs excepted, and 
the verdict and judgment being against them, they appealed. 
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The cause was argued before Barrot, C. J., Grason, Mier and 
Atvey, J. 


Joun A. Inatis anv I. Neverr Sreerz, for Appellants. 
Fievper C. Sireuurr, anp 8. Treackte Wats, for Appellee. 


Grason, J. 


At the trial of this cause in the court below, the appellants, for the 
purpose of showing what goods and merchandise were intended to be 
covered by the policies issued to the Warehouse Company by the As- 
sociated Firemen’s Insurance Company and the Home Insurance Com- 
pany, offered to prove by the president of the Warehouse Company, 
that at the time he applied for the insurances, he informed the agents 
of the insurance companies that he desired to obtain insurance to 
protect his company from loss or damage, not covered by policies ta- 
ken out by those who had deposited cotton or other merchandise in 
the warehouse, and in which the Warehouse Company had an inter- 
est. Upon objection made by the appellees, the evidence was 
ruled to be inadmissible, and to this ruling the first exception 
was taken. When a contract is reduced to writing and is couched.in 
plain and unambiguous language, courts must look to it alone to find 
the intention and meaning of the parties, and parol proof is inadmis- 
sible. Balto. Fire Ins. Co. vs. Loney, 20 Md., 36; Henderson vs. 
Mayhew, 2 Gill, 409. There was therefore no error in the ruling of 
the court below in this respect. 

The appellants then offered to prove, that before the issuing of the 
policies sued on in this case, and before the deposit of their cotton in 
the warehouse, they were informed by the Warehouse Company that 
the latter would not insure the cotton so deposited, but that the ap- 
pellants must insure for themselves, and that said notice was acqui- 
esced in and not objected to by them, and that they did, thereupon, 
insure for themselves. This proof was objected to and ruled out by 
the court, and this forms the ground of the second exception. We 
concur in this ruling, as the evidence offered was totally irrelevant. 
Notice from the Warehouse Company that it would not insure cotton. 
stored in its warehouse and belonging to the appellants, was unneces- 
sary, and could not, in any manuer, affect the rights or liabilities of 
the parties to this suit. 

The third exception was taken to the rejection of evidence offered 
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for the purpose of showing what was meant by the insurances of the 
respective lots of cotton procured by the appellants. 

Bernard Hough had testified that it was the habit of the uppel- 
fants to take out policies on each additional lot of cotton as it came 
in. He was then asked to explain whether he meant to say that it 
was the habit of the appellants to effect insurance on each specific lot 
of cotton, or to effect insurance generally on an additional number of 
bales equal to the lot deposited. The evidence, sought to be elicited 
by this question, was intended to show what was the intention and 
purpose of the appellants in taking insurance, and the effect of the 
policies taken out by them ; and, as we have already stated in consid- 
ering the first exception, this could only be shown by the terms of the 
policies which were issued. They constituted the contracts between 
the parties, and being free from ambiguity, parol evidence was not ad- 
missible to explain them. 

The appellees’ prayer, which was granted, instructed the jury that 
there was no proof upon which they could allow damages for any in- 
jury by fire to the cotton insured by either of the policies sued on. 
This prayer assumed that the policies sued on were specific as to the 
fifteen and thirteen bales respectively, as well as an absence of evi- 
dence to show whether the two specific lots so insured were included 
in the seventy-five bales, which sustained partial injury only, and were 
identified as belonging to the appellants, or whether they were in- 
cluded in the mass which was destroyed. We have no doubt that the 
policies are specific, and not general. The appellants began to depo- 
sit cotton in the warehouse mentioned, on the 5th day of February, 
and continued to deposit, at intervals, until the 15th of July, 1870, 
only three days before the fire occurred, and for each lot deposited, 
received from the Warehouse Company a receipt, warrant or certifi- 
cate therefor, which specified the number of bales and the date of the 
deposit, and also the mark on the bales, the letters X. Q. being 
marked on each bale deposited by the appellants. These receipts or 
certificates were all numbered, and that for the fifteen bales deposited 
on the 20th of June was numbered “ 1221,” and the one for the thir- 
teen bales deposited on the 27th of June, was numbered “ 1238.” Po- 
licies of insurance were at once taken out to cover the particular num- 
ber of bale» deposited, and on their face the loss, if any, is made pay- 
able to the Warehouse Company, and the policies and warehouse re- 
ceipts were delivered to the Warehouse Company to secure advances 
made by it. On the policy on the fifteen bales, dated 21st of June, 
there is indorsed in pencil the number in figures, “ 1221,” and on that 
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on the thirteen bales, dated 27th of June, also in pencil, “1238.” It 
does not appear in proof by whom these numbers on the policies were 
indorsed, but it seems clear that they were indorsed thereon for the 
purpose of corresponding with the number of the warehouse receipts 
given for the particular cotton insured, so that the same might be 
more readily identified. 

It is also shown that at the time of each deposit, tho depositor re- 
served a sample of the particular lot deposited. All these facts go to 
show that the intention of the contracting parties was to effect a spe- 
cific insurance on each particular lot of cotton as it was deposited in 
the warehouse. But independently of these facts, and looking to the 
terms of the policies alone, it is manifest that each policy is specific, 
and covers no cotton but the specific bales to which it refers. The 
amount of the liability of the insurance company is limited in each 
policy to a specific sum, and the policies bear date on the day, or the 
day after, the cotton is deposited. Can it be pretended that a policy 
issued on the 27th of June, to cover thirteen bales deposited on that 
day, is to be held to cover thirteen other bales deposited long before, 
and which had been previously insured, or that the policy issued the 
5th of February on thirty-eight bales can be said to apply to the same 
number of bales deposited in July thereafter, when, for aught we 
know to the contrary, the appellants had not on the 5th of February 
a bale beyond the thirty-eight bales first déposited? The true con- 
struction of each policy issued is that it covers, and was intended to 
cover, only the specific number of bales in each deposit, and the in- 
surance on which was effected at the time of the deposit ; the policy 
of the 21st of June, 1870, covering only the fifteen bales deposited on 
the 20th of June, and the policy of the 27th of June thirteen bales de- 
posited on that day. But while we are of opinion that the policies sued 
on are specific and not general, we think that there was evidence in 
the cause to show damage to the cotton deposited in the warehouse on 
the 20th and 27th of June respectively, and covered by the policies 
sued on. It is true there is no evidence to show whether this partic- 
ular cotton was among the seventy-five bales which were identified af- 
ter the fire, as belonging to the appellants, or was among that which 
was destroyed ; but the proof leaves no room for doubt that it was 
included in one or the other class, and was damaged, if not destroyed. 

It was incumbent upon the appellants, in order to recover for a to- 
tal loss, to show that the cotton insured was wholly destroyed, and 
having failed to show this, it must be assumed that it was only par- 
tially damaged. Proof was offered that these two lots of cotton were 
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weighed at the time they were stored in the warehouse, the fifteen 
bales weighing six thousand two hundred and sixty-one pounds, and 
the thirteen bales five thousand four hundred and eighty-two pounds, 
making in the aggregate eleven thousand seven hundred and forty- 
three pounds, and that a fair class of “low middling cotton was 
worth in the market eighteen and three quarter cents per pound. It 
was also proved by Mr. Rhett, that he had examined the several sam- 
ples of the cotton stored by the appellants in the warehouse, and 
that they graded from “good middling” to “low middling ” and “ or- 
dinary,” the whole averaging a fair class of “low middling,” thus 
showing that the market value of the cotton insured and injured by 
the fire, was eighteen and three quarter cents per pound. Proof of 
the extent of the damage was also furnished by the list of the sales 
of the cotton which was partially damaged and identified, so that the 
extent of the loss of the appellants could have been easily ascer- 
tained by the jury. It was therefore error to grant the prayer of the 
appellees, and thus to take the case wholly from the jury. 

As we have shown that the policies sued on were specific and not 
general, it follows that the second and third prayers of the appellants 
were erroneous, and were properly rejected. 

The court below, having granted the appellees’ prayer, refused the 
fourth prayer of the appellants as unnecessary. But as we have 
shown that the appellees’ prayer ought not to have been granted, be- 
cause there was evidence of loss upon which the jury should have 
been permitted to pass, the appellants’ fourth prayer ought to have 
been granted, as it states the correct measure of damages to be recov- 
ered. 

The appellants’ first prayer asked an instruction that the jury are 
not to make any abatement from the damages, (if the verdict should 
be for the plaintiffs,) on account of the two policies of insurance by 
the Home Insurance Company, and the Associated Firemen’s Insu- 
rance Company, to the Baltimore Warehouse Company. 

The policies in the “ Home” and “ Associated Firemen’s ” compan- 
ies were taken out by the Baltimore Warehouse Company, while the 
policies in the company of the appellees were issued to Hough, Clen- 
dening & OCo., loss, if any, payable to the Baltimore Warehouse 
Company. In the case of The Nat'l Fire Ins. Co. vs. Crane, 16 Md., 
293, a policy had been issued to James L. Gray & Bro. against dam- 
age by fire to property in Baltimore city, “the loss, if any, payable 
to William Crane & Co.,” and the Court of Appeals held that this 
language was an admission that Crane & Co. had an interest in the 
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contract and were to receive the benefit of it, and that the policy 
might be regarded as having been, at its inception, assigned to them 
with the assent of the company. See also Brown vs. The Roger 
Williams Ins. Co., 5 Rho. Isl. R., 394. In the case before us, the 
proof shows that the Warehouse Company had advanced to Hough, 
Clendening & Co. over forty-eight thousand dollars upon the cotton 
belonging to them and stored in the warehouse, and the Warehouse 
Company had therefore a lien upon it for such advances, as well as 
for storage, which constituted an insurable interest in the cotton. 
The policy in the Associated Firemen’s Company was for ten thou- 
sand dollars, and insured the Warehouse Company against loss by 
fire, for one year “on merchandise generally, hazardous or extra haz- 
ardous, held by them or in trust, contained in that part of No. 2 
Warehouse, used by them, etc., to cover whilst on the street or pave- 
ment around said warehouse.” The policy in the “ Home” company 
is nearly in the same language, but is for twenty thousand dollars, 
and “ on merchandise, hazardous or extra hazardous, their own, held 
by them in trust, or in which they have an interest or liability.” In 
the policies to the appellants, as well as to the Warehouse Company, 
are stipulations that in case of loss, the insured shall not recover any 
greater proportion of the loss or damage sustained to the subject in- 
sured, than the amount thereby insured shall bear to the whole 
amount insured. 

The law seems to be well settled that a person having goods in his 
possession as consignee, or on commission, may insure them in his 
own name, and in the event of loss, recover the full amount of the in- 
surance, and, after satisfying his own claim, hold the balance as trus- 
tee for the owner. Story on Ag., sec. 111 ; Adtna Insur. Co. vs. 
Jackson & Co., 16 B. Munroe, 258; DeForrest vs. Fulton Insur. 
Co., 1 Hall, 126 ; Lee vs. Adsit, 37 N. Y. Rep., 90 ; Waters vs. As- 
sur. Co., 85 E. C. L. Rep., 879 ; London and Northwest. R. W. Co. 
vs. Glyn, 102 E. C. L. Rep., 660 ; North British Insur. Co. vs. Mof- 
fitt, Law Rep. for Jan., 1872, p. 31 ; Siter, et al. vs. Morris, 13 Pen- 
na. State Rep., 219. 

The policies issued to the Warehouse Company by the “ Home” 
and “ Associated Firemen’s,” cover not only the property belonging to 
the Warehouse Company, but also all which was held by it in trust, 
or in which it had an interest. By goods “held in trust” are meant 
goods with which the insured is intrusted, “ not goods held in trust in 
the strict technical sense—so held that there was only an equitable 
obligation in the assured, enforcible by a subpoena in chancery—but 
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goods with which they were. intrusted, in the ordinary sense of the 
word.” Waters vs. Assur. Co., 85 Eng. C. L. Rep., 879. It seems 
clear, therefore, that the cotton of the appellants was insured by the 
two policies issued to the Warehouse Company, and that it can re- 
cover not only to the extent of its interest in the property insured, 
but to the extent of the loss, unless the right of recovery to that ex- 
tent is limited by some provision or condition of the policies. ~ The 
policies sued on having on their face been made payable to the Ware- 
house Company, they inured to the benefit of that company, and 
may be considered as in favor of the same assured, on the same inter- 
est in the same subject, and against the same risks, as the policies 
which were issued directly to the Warehouse Company by the 
“Home” and “ Associated Firemen’s” companies. They are there- 
fore what are termed double policies, (Sloat vs. Royal Ins. Co., 49 
Penna. State Rep., 18,) and the insurance companies issuing them 
are bound to contribute their respective proportions of the loss. Mer- 
rick vs. Germania Fire Insurance Company, 54 Penna. State Rep., 
282 ; Flanders on Fire Insurance, 40 ; Adtna Fire Insurance Co. vs. 
Tyler, 16 Wend., 396, 400 ; Baltimore Fire Insurance Co. vs. Loney, 
20 Md., 38. The appellants’ first prayer was therefore properly re- 
fused. 

As the court below erred in granting the appellee’s prayer, and in 
rejecting the fourth prayer of the appellants, the judgment appealed 
from must be reversed, and a new trial awarded. 

Judgment reversed and new trial awarded. 
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COURT OF APPEALS OF NEW YORK. 


Appeal from General Term of Supreme Court. 


SANDS, Respondent, 
v8. 


NEW YORK LIFE INS. CO., Appellant,* 


The defendant, an insurance company incorporated in New York, issued, in Jan- 
uary, 1850, a policy of insurance upon the life of the plaintiff’s husband, who 
resided at Mobile, Alabama, for the term of his natural life. The insured died 
at Mobile in July, 1862. 

All the premiums upon the policy were paid up to January, 1862, and the pre- 
mium due in January of that year was paid, in Confederate treasury notes, to 
the agent of the company at Mobile, who was appointed before the civil war, 
and through whom the policy was issued. 

Held, that the contract of insurance was not nullified by the war. A valid debt 
by note, bond or contract, existing when the war began, against a citizen of a 
Confederate State in favor of a citizen of a Northern State, was not nullified by 
the war. It was suspended until peace returned. 

Dicta of judges should always be construed with reference to the case then before 
the court. 

Contracts for the insurance of the enemy’s property, of affreightments, and of 
commercial ——— are avoided thereafter by the breaking out of the 
war, because they are inconsistent with the interests and policy of govern- 
ments whose policy is, by the war, to destroy and cripple the enemy’s property 
and commerce. 

But the rule that. makes such contracts void has no application to life insurance. 
This contemplates no commercial intercourse and no aid or comfort to the ene- 
my, in violation of governmental policy. 

The law does not presume that an honest debt due an alien enemy will be paid 
over to him during the war, even though paid to his resident agent. 

The right to receive or collect the amount of insurance a a policy becoming 
payable during war, is suspended until peace is restored. 

A policy insuring the enemy against death in the enemy’s army would be void, 
—< an exception against such a loss would be implied in the contract as being 
illegal. 

No forfeiture of the policy for non-payment of premium would arise during the 
war, provided the premiums, with proper interest, were promptly paid on the 
return of peace. 

The agent of the company at Mobile was the lawful agent of the company during 
the war, and had power to receive the premiums. 


The payment in Confederate notes was a valid payment. 


* Decision rendered January 2ist, 1873. 
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N. Davis, for Appellant. 
G. D. F. Lord, for Respondent. 


This was an appeal from an order and judgment of the General 
Term of the Supreme Court of the First Judicial Department, revers- 
ing a judgment entered on the report of a referee, dismissing the 
complaint with costs and ordering a new trial. The facts of the case 
appear in the opinion. 


Prckuam, J. 


Action to recover the amount of a policy of insurance issued by 
defendant to the husband of the plaintiff, then a resident of Mobile, 
in Alabama, on the 28th of January, 1850, whereby, in consideration 
of one hundred and sixty dollars then paid, and of the annual pay- 
ment thereafter of a like sum during the continuance of the policy, 
the defendant agreed to insure him in the sum of $5,000.00, “ for the 
term of his natural life.” Sands died at Mobile in July, 1862. 

It is admitted that all premiums were paid on the policy up to Jan- 
uary, 1862, and it is proved and found that the premium due in Jan- 
uary, 1862, was paid to one Muldon, the agent of defendant at Mo- 
bile, appointed prior to our civil war, and through whom this policy 
was issued, and it was paid in Confederate treasury notes, then sub- 
stantially the only currency of the so-called Confederate States, for 
the general business of those States, and although not made a legal 
tender for the payment of debts, it was so used, and was then very 
generally received at par in payment of debts and for the purchase of 
property, although it was at a discount for gold of about twenty per 
cent. This currency was received by Muldon, the general agent of 
the defendant, as money. 

The defendant now objects to the payment of the insurance upon 
various grounds. Its counsel insist that the war made the contract 
void. That the contract was executory, to be renewed each year by 
payment of the premium, or it became void, and hence such contract 
became utterly void by the war. That it was void as requiring com- 
mercial intercourse between States at war. That at any rate the 
agency of Muldon was avoided by the war. Hence that he had no 
authority to receive payment of the premium in January, 1862, and 
certainly not in Confederate notes. 

It is certainly true that all contracts with citizens of Confederate 
States are not made void by the war. 
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It is against sound principle and at war with the lights of the age, 
that the debts of individuals should be impaired by national differ- 
ences—debts, be it understood, that existed by virtue of contracts 
made prior to the war. Clarke vs. Morey, 10 J. R. at 73. 

This contract of the parties I do not think was nullified by the war. 
What was it? As presented in the complaint, and found by the ref- 
eree, it is a contract of insurance by defendant for the life of the in- 
sured, for the consideration of so much money received and the an- 
nual payment of $160.00 during the continuance of the policy. It 
was a valid policy for the life of the insured, to become void by the 
omission to pay the agreed annuity. In principle I do not see why 
it is not like a lease or grant of lands in fee, reserving rent, to become 
void if the rent is not paid, if the condition subsequent be not com- 
plied with. 

I do not say that it would bar the plaintiff's recovery if the con- 
tract were as the defendant insists it is. It is enough to say that 
such is not this contract. 

The agreement is to insure for the life of the assured. Subsequent 
failure to pay the annuity when due defeats the policy. It is a condi- 
tion subsequent, not precedent. 

‘ Is this contract criminal or illegal as contravening the policy of the 
the government? If it be, if it give aid and comfort to the enemy, 
it is nullified by the war. 

It is insisted that it is void because it intends and implies commer- 
cial intercourse between citizens of hostile States—*“ locomotive ” in- 
tercourse as it is termed—and if it do it is annulled by the war. 
Woods vs. Wilder, 43 N. Y., 167 ; Griswold vs. Waddington, 16 J. 
R., 438 ; Clarke vs. Morey, 10 J. R., 68; United States vs. Gross- 
mayer, 9 Wallace, 72. 

Clearly it is not law, nor do these or any recognized authorities in- 
tend to hold that a valid debt by note, bond or contract, existing 
when the war began, against a citizen of a Confederate State, in fa- 
vor of a citizen of a Northern State, was nullified by the war. The 
debt is suspended until peace returns. It is not destroyed. Buch- 
anan vs. Curry, 19 J. R., 137; Bell vs. Chapman, 10 J. R., 182; 
Clarke vs. Morey, 10 J. R., 68 ; Exparte Boussmaker, 13 Vesey, 71 ; 
Semmes vs. Hart. Ins. Co., 13 Wallace, 158;* “Prize cases,” 2 
Blatch., at 687 ; Kerchelson, J.; The Protector, 9 Wall., 687 ; Unit- 
ed States vs. Wiley, 11 Wall., 508. 


* 1 Ins. Law Jour'l, p. 663. 
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Nor would it make the least difference as to the validity of the 
claim by contract that it was for the purchase of a farm of a cit- 
izen in a Confederate State, upon which contract large payments 
had been made, and one or two yet remained unpaid, even though 
it were expressly stipulated that if the after payments were not 
made when due, the contract should be void and the purchaser 
should forfeit as liquidated damages all payments heretofore made 
thereon. 

The war would suspend such a contract until peace. Semmes vs. 
Hart. F. Ins. Co., supra, and other cases. 

There is no principle upon which war could annul it. This is so ir- 
respective of the question of real or personal estate involved. Such 
a contract affords no aid or comfort to the enemy. It requires no 
“locomotive” intercourse, unless such intercourse be required by a 
bond or note past due. 

The principle involved in such a contract would be the same if it 
contained no provision as to its becoming void ; but only provided 
for the execution of a deed upon the payment being made as therein 
provided. 

Yet such a contract would be nullified by the war according to 
some text-books, and by the dicta of some judges. The payments 
not being all made when the war commenced, there was no vested 
right to a deed. Some acts, therefore, remained to be done “by or 
between the parties during the war.” Hence they say it was abro- 
gated by the war. 

One writer says it is “ probably” void “as to all acts to be per- 
formed during the war.” 1 Duer on In., 478. This was assuming 
to lay down a general rule after dismissing. Griswold vs. Wadding- 
ton. Some dicta of judges say that all contracts are “annulled by 
the war.” Authorities sustain neither position. It is really of no mo- 
ment whatever whether these payments were optional with, or obliga- 
tory upon the assured, as to this question. The payments were all to 
be made by virtue of and under a contract made before the war. 
Such a contract could not be nullified by the war, unless it was hos- 
tile to the policy of the government—at war with its interests. Dic- 
ta of judges should always be construed with reference to the case 
then before the court. 

The general rule undoubtedly is that it is only commercial con- 
tracts, such as give aid and comfort to the enemy, or are forbidden by 
or against the policy of the government, that are void as to all acts 

a 
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to be done during the war, though the contracts were made before the 
war. 

Contracts for the insurance of the enemy’s property, of affreight- 
ment and of commercial co-partnership, are avoided thereafter by the 
breaking out of the war ; because they are inconsistent with the war 
—inconsistent with the interests and policy of a government whose 
purpose is by the war to destroy or cripple the enemy’s property and 
commerce. Furtado vs. Rogers, 3 Bos. & Pul., 191. Kellner vs. Le 
Mesnier, 4 East., 395, and the two cases following ; Kershaw vs. Kel- 
sey, 100 Mass., 561. 

This last case, in an able review of the authorities, holds a lease 
made by a citizen of Massachusetts in a Southern State, entered into 
there after [?] the war, to be valid, and that the lessee was liable for 
the unpaid rent. Clarke vs. Morey, supra. 

The rule that makes such contracts as before alluded to void, has 
no application to life insurance. This contemplates no commercial in- 
tercourse, no aid to the enemy’s commerce, no aid or comfort to the 
enemy in violation of governmental policy. Itisidle to say that it 
fosters or implies commercial intercourse. 

That money falls due annually to the defendant, for the premiums 
during the war, does not make the contract void, any more than 
would installments of debt, falling due upon a bond or note given be- 
fore the war, render the note void. That is not commerce or commer- 
cial intercourse. 

The law does not presume that an honest debt due to an alien ene- 
my will be paid over to him during the war, even though paid to 
his resident agent. Buchanan vs. Curry, 19 J. R., 137. Denniston 
vs. Imbrie, 3 Wash. C. C., 396. Ward vs. Smith, 7 Wall, 447. 

Nor is it made void by the fact that the policy itself might have 
become payable during the war. It would be no more void for that 
reason than if a note or bond, given before the war, should so fall 
due. The right to receive or collect it by the representatives of the 
assured is suspended until peace is restored. 

Why is not the note or the bond given before the war made void 
by the war? Simply because the interests of government do not re- 
quire it. (Their validity is not hostile to the government.) Because 
it is the settled policy of government to impair as little as possible 
the private rights of citizens by national differences. Clarke vs. Mo- 
rey, 10 J. R., 68. Bradwell vs. Weeks, 13 J. R.,1; 7 Peters, 586. 

That this contract of insurance cannot possibly operate in hostility 
to the government or its pdlicy in the war, I think is entirely plain. 
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Ifit insured the enemy against death in the enemy’s army, it would 
of course be void, because then, although it gave to the assured no 
benefit to himself, yet it gave it to his family by his death. 

But it insured against no such loss. An exception against such a 
loss would be implied in the contract as being illegal, but it is plainly 
expressed here. The policy provides: “If he should enter into any 
military or naval service whatever, or if he should die in the known 
violation of any law of the United States, the said policy shall be 
null and void.” 

It is insisted that men as well as money are necessary to the war. 
True, but this insurance is a direct reward to keep men out of war. 
If they go in, the policy is instantly void. 

It may be regarded, therefore, so far as it operates at all as a direct 
premium, to prevent the filling up of the enemy’s army. 

Again, it is not the purpose or policy of government to destroy 
mere non-combatants in the enemy’s country—civilians, not belonging 
to the army. It is the rule of all civilized warfare to protect such 
persons—to shield them from injury. Then why should this insur- 
ance be condemned as to its ultimate object ? 

Again, it would not be claimed that an annuity purchased from an 
enemy before the war, and paid for, was made void by the war, though 
payable any number of times during the year. Yet the difference in 
principle is not apparent between that and the case at bar. The only 
difference in form is that there the annuitant paid in full for the an- 
nuity, and receives back his annuity in installments. Here he pays by 
annual installments, and receives it back in gross by his representa- 
tives, 

If it be unlawful to pay the annuity during the war by internation- 
al intercourse, then it must not be paid in that way. But there is no 
pretense of avoiding such an annuity by the war, because it might by 
possibility, like any other, be improperly paid. See Buchanan vs. 
Curry, and other cases, supra. 

Well-considered cases hold that payment of these annual install- 
ments is not like the cases made void by war of affreightment and 
commercial co-partnership. It being a single act, or an annual act, 
instead of a continual business. Clopton vs. N. Y. L. Ins. Co., 7 
Bush., 179. Hamilton vs. Mu. L. Ins. Co., by Justice Blatchford, in 
S. Dist.* Manhattan L. Ins. Co. vs. Warwick, 20 Grat., 61 .+ This 
is reasonable. But the stronger ground, in my opinion, is that the 
contract having been made before the war, and it being of the char- 


* 1 Ins. Law Jour’l, 573, . ¢ 1 Ins. Law Jour'l, 115. 





378 Report of Decisions. [May 


acter before described, its fulfillment afterward is not against the pur- 
pose or policy of the war. Cases of marine insurance, of insurance 
against capture by the enemy on the sea, and contracts of affreight- 
ment, have no analogy to this. 

This contract, therefore, was neither illegal nor criminal. 

It is urged that the last premium was not paid, and hence the po- 
licy became void. » 

If it was not paid I do not think the consequences claimed would 
follow. The war suspended this contract, and'no forfeiture for non- 
payment would arise while the war lasted, provided the premiums 
with proper interest were promptly paid on the return of peace. 

It is clear that this state of things was a surprise to both parties. 
They made no provision for a war. If they had, it is equally clear 
that they would never have provided for such an inequitable result as 
the defendant now claims. 

It is urged that these payments at the time required are a condition 
precedent to the right to the insurance, which nothing can excuse, 
not even an act of Providence can dispense with. 

Without stopping to question this position, it is clear that war, in 
this respect, then, can accomplish what cannot be done otherwise. 
War extends the statute of limitations (The Protector, 9 Wall., 687; 
Hanger vs. Abbott, 6 Wall., 532,) notronly against citizens, but against 
the United States. U.S. vs. Wiley, 11 Wall., 508. 

It is equally a condition precedent to a right to recover on a policy 
that the action shall be brought within the time specified in the poli- 
cy. The parties have an undoubted right to contract to fix a short 
statute of limitations obligatory in the given case. Yet war annuls 
that limitation, if necessary, and the action may be brought wholly ir- 
respective of that provision of the policy. So held in Semmes vs. 
Hart. Ins. Co., 13 Wall., 158,* where that was the sole point of the 
case. If such be its effect upon that provision, there is no reason 
why it shall not save from forfeiture from this condition precedent of 
payment of the premium when due. 

It is the fault of neither party that it is not paid, and war sus- 
pends contracts like these, but does not destroy them. 

Nor is there any injustice to the defendant. Of course there is 
none in the present case, where the assured had confessedly paid for 
twelve years and died in six months thereafter. In fact, had paid 
the last premium. 

But justice is generally done by requiring the payments promptly 


* 1 Ins. Law Jour’, 663, 
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after the war ceases, with proper interest. The companies do no 
more than invest their money upon interest. 

If some fail thus to pay, of course they lose all they have paid, 
which cannot injure the company. 

Symptoms of war are usually quite plainly visible before it comes, 
and insurers may observe and cease to insure, so that generally a rea- 
sonable advance in premiums is made by the assured before the war 
comes. 

Cases may possibly occur where the company might lose by the 
failure to pay by the assured when peace is restored. In ordinary 
business they would be rare. 

But the great injustice would be generally to the assured by this 
forfeiture. 

It is sought to compare it to commercial co-partnership, to which it 
has no analogy. But even such a partnership is avoided only as to 
the future. Past transactions and liabilities are valid. But here, if 
this contract be made void, all past transactions are made void. The 
assured would lose all his payments upon the grounds claimed by the 
defense. 

But no such question arises here, as the premium was paid. 

The defendant had a general agent in Mobile when the payment 
was made, as it lawfully might, to receive the demands due the com- 
pany. That it had an agent, in fact, in January, 1862, when the pre- 
mium was paid, is proved and found by the referee. His continu- 
ance, after the President’s proclamation, was expressly recognized by 
the defendant by letter of the 21st August, 1861. 

That he was lawfully defendant’s agent is settled. See cases before 
cited, Buchanan vs. Curry, 19 J. R., 137, where the point was in- 
volved ; Denniston vs. Imbrie, 3 Wash. C. C.; Ward vs. Smith, 7 
Wall.; Conn. vs. Penn., 1 Pet. C. C., 524; U. S. vs. Grossmeyer, 9 
Wall.; Robinson vs. Inter’l L. Assur. Society, 42 N. Y.; Kershaw vs. 
Kelsey, 100 Mass. 

It is urged as a ground of injustice to defendant that if the money 
was paid to defendant’s agent at Mobile, it might and would be con- 
fiscated to the enemy’s government. True, so might any debt due 
from an alien enemy, but that reason would not invalidate the debt. 

That the payment in Confederate notes was a valid payment is de- 
cided. Robinson vs. Inter. L. Ins. Co., supra ; Polglass vs. Oliver, 2 
Cromp. & Jer., 14. 

That a contract like this was not avoided by the war is adjudged in 
the cases cited of Buchanan vs. Curry, 19 J. R., which has never 
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been overruled. And the following authorities are in point to sustain 
this action. Clapton vs. N. Y. L. Ins. Co., 7 Bush., 179 ; Hamilton 
vs. M. L. Ins. Co., 9 Blatch., 234 ;* Manhattan L. Ins. Co. vs. War- 
wick, 20 Gratt., 626,t and I am not aware of any case to the con- 
trary. 

The judgment should be affirmed. 


Peckham, J., reads for affirmance of order and judgment absolute 
for plaintiff. Church, Ch. J., Allen, Folger and Andrews, JJ., concur ; 


Grover, J., not voting ; Rapallo, J., having interest in question, not 
voting. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1872. 


Appeal from Superior Court of Cook County. 


COMMERCIAL INS. CO., Appellant, 
vs. 
ISAAC S. ROBINSON, Appellee. 


The policy provided that the company should not be liable for any loss or damage 
by fire, caused by means of an invasion, insurrection, riot, civil commotion 
or military or usurped power, nor for any loss caused by the explosion of gun- 
powder, camphene, or any explosive substance, or explosion of any kind. 

Equivocal expressions in a policy of insurance, whereby the company seeks to 
narrow the range of the obligations it professes to assume, are to be interpreted 
most strongly against the company. 

The clause in regard to explosions secures exemption from liability for losses 
caused by explosion, but not from liability for losses by fire caused by explo- 
sion. 

The clause refers to loss by explosions simply, without reference to fire. 

The insured furnished the company with an inventory of the goods damaged and 
destroyed by the fire, which was all that was required by the policy, and the 
company expressed its dissatisfaction with the inventory. 


* 1 Ins. Law Jour’, 573. t 1 Ins. Law Jour’l, 115. 
+ Decision rendered February 7th, 1873. 
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The company might have insisted on the appointment of appraisers, but having 
failed to do so, it was not incumbent on the insured to move further in the 
matter. 


Lawrence, C. J. 

The policy, in this case, provided that the company should not be 
liable “for any loss or damage by fire, caused by means of an invasion, 
insurrection, riot, civil commotion, or military or usurped power, 
* * * * * nor for any loss caused by the explosion of gunpowder, 
camphene, or any explosive substance, or explosion of any kind. 

_The main question is as to the construction to be given to this last 
clause. It is contended by counsel for the company that it protects 
the company from liability for any loss by fire where the fire has been 
produced by an explosion. It is insisted on the other hand, by coun- 
sel for appellee, that the clause protects the company only against 
losses occasioned directly by an explosion, and not against losses from 
fire where the fire has been caused by an explosion. 

Counsel for appellant in support of their position cite St. John vs. 
Am. Mut. Ins. Co., 1 Kernan, 516 ; Hayward vs. Liverpool and Lon- 
don Ins. Co., 7 Bosw., 385, and Stanley vs. Western Ins. Co., 3 Exch. 
71. In the case in 1 Kernan the Court of Appeals was divided. 
We have read the opinions of the majority and minority of the court, 
and consider the reasoning of the latter the more satisfactory. Even 
the majority of the court.did not agree upon the grounds for affirm- 
ing the judgment of the lower court. As pointed out in the dissent- 
ing opinion, the judgment was affirmed not merely upon different but 
adverse reasons. 

The case is therefore worth little as authority. The case in 7 
Bosw., is not correctly stated by counsel for appellant. In that case 
there were two clauses in the policy; counsel gave but one. The 
other was explicit, and in terms excluded liability for losses by fire 
arising from an explosion. The English case cited is in point for 
appellant. If this were a question as to an alleged rule or principle 
of the common law, with these authorities cited on the one side and 
none upon the other, we might repose securely upon them and hold 
them decisive of the case before us. But it is simply a question as to 
the interpretation of a few words in a written instrument, which are 
susceptible of two different interpretations. We are to determine 
which is the more reasonable construction, and if our judgment is 
satisfied on this point we must accept its conclusions though differing 
from those of the courts to which reference has been made. Let us 
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remark, in the first place, that equivocal expressions in a policy of in- 
surance, whereby it is sought to narrow the range of the obligations 
these companies profess to assume, are to be interpreted most strong- 
ly against the company. Aurora Fire Ins. Co., vs. Eddy, 49 Ill., 106. 
The companies have the preparation of their own policies, the choice 
of language in which to express their obligations, and they show a 
studious solicitude to limit their liability. Their policies are prolix 
with provisions of this character, and the public must accept them 
or go without insurance. We have no right to censure the companies 
for this, and do not ; but the reading of a policy furnishes a sufficient 
reason for the rule of interpretation formerly laid down by this 
court. 

It will be observed that in a clause of the policy preceding the one 
under consideration, the company stipulated that it should not be 
liable for any loss or damage by fire* caused in a certain manner. 

But the clause under consideration leaves out the words, “ by fire.” 
It secures exemption from liability for losses caused by explosion, but 
not from liability for losses by fire caused by explosion. The differ- 
ence in phraseology between the two clauses is so marked, that when 
we consider their connection with each other, we cannot resist the 
conclusion that the difference was intended. 

Whether the difference was intentional or not cannot be certainly 
ascertained, but it is reasonable to resolve the doubt against the com- 
pany. The object of the company’s existence is to insure against 
fire. That is what it holds itself out to the public as able and willing 
to do. When a person takes out a policy and pays his premium he 
takes it for granted, without reading his policy, that he cannot [but] 
make the risk more hazardous to the company by storing highly in- 
flammable materials upon his premises. He knows that would be act- 
ing in bad faith with the company, and that the policy has probably 
provided against it, but he would have no reason to suppose that 
among the voluminous stipulations of the policy there would be 
found one intended to deprive him of its benefit because a fire, which 
has destroyed his property, originated in another house a half mile 
distant, in the explosion of a camphene lamp. Most fires originate 
in acts of carelessness, and it is chiefly to guard themselves against 
the carelessness of others that prudent persons insure. Yet the con- 
struction of this policy, contended for by the company, would make 
the assured assume the lability for the carelessness of others. 


* Caused by means of an invasion, insurrection, etc. Here exemption is specially secured 
against liability for losses by fire. 
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He is thus deprived of the very protection he seeks by his insurance, 
if, when his house burns up, he can be denied the payment of his 
policy because the fire was caused by an explosion upon the premises 
of others. The great fire of Chicago is supposed to have originated 
in the overturning and explosion of a lamp, but we are not aware 
that any of the insurance companies that suffered by that fire have 
sought to interpose this defense, although this clause is a very com- 
mon one in insurance policies, and was probably contained in many 
that had been issued on the property then destroyed. 

Counsel for the company, feeling the unreasonable character of this 
condition with their interpretation in cases where the fire comes from 
an explosion on other premises, speak of it as if it referred only to 
explosions on the premises of the assured. But the policy will bear 
no such construction or limitation. We must either hold that the 
clause refers to loss by explosions simply, without reference to fire 
or to losses by fire caused by explosion anywhere, whether on or re- 
mote from the premises. There is no middle term. It must receive 
one of these constructions or the other. One is consistent with the 
context, reasonable in itself, and just to both parties. The other re- 
quires the interpolation of two additional words in the policy, is in- 
consistent with the context, and in a large degree would make fire 
insurance a mere mockery. We cannot hesitate which construction 
to choose. But, say the counsel for appellant, this company does not 
profess to insure against losses by explosion but only by fire, and the 
clause, construed as we construe it, is unmeaning, or at least, use- 
less. But not so, The clause was designed to apply to all cases 
where the explosion was the immediate cause of the loss. 

Suppose fire is carelessly applied to powder or other explosive sub- 
stance ; an explosion follows, which rends furniture and building. 
This explosion is the result of the ignition of the explosive material, 
and it might be claimed that the loss caused thereby was a loss caused 
by fire. The courts might not so hold, independently of the clause 
in the policy, but we can well understand, when we examine these 
policies, that the insurers may have introduced this clause for the 
purpose of leaving no room for argument or doubt. Again, suppose 
a case where a fire is speedily subdued, but before it is it has ignited 
powder and an explosion has taken place which has caused much 
damage but has not extended the fire. In such a case the company 
would claim they were protected by this clause from liability for the 
consequences of the explosion. It is not necessary, however, for us 
to show how the clause was designed to operate. It is sufficient to 
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say that, in our judgment, it cannot receive the construction claimed 
by the company. 

It is urged that the stipulations of the policy were not complied 
with in regard to an appraisement. An inventory of the goods burned 
or injured was furnished to the company ; they expressed their dis- 
satisfaction with it and might have insisted on the appointment of 
appraisers. They made no offer to have them appointed and it was 
not incumbent on the appellee to move further in the matter. He 
did what the policy required him to do when he furnished the inven- 
tory. 
Judgment affirmed. 








MIsceLLANEoUS DEPARTMENT. 


AMALGAMATION OF LIFE INSURANCE COMPANIES. 


Since the 1st day of January, 1872, eighteen feeble and unsuccess- 
ful life insurance companies have ceased to do business by transfer- 
ring their business, assets and liabilities, to other companies on con- 
tracts of reinsurance. If in any of these retiring companies the 
reserve was unimpaired, the consolidation in such cases was safe and 
legitimate, and may have added to the strength of the reinsuring 
companies ; but as it may be assumed that life companies will not 
ordinarily surrender their business except under the pressure of a 
present or anticipated extremity, the presumption in all these cases 
is that the reinsurers have been damaged by the transaction. These 
transfers, however, are usually conducted in secret. The public are 
allowed to know only that the Life Insurance Company of 

has reinsured its risks in the Life Insurance Company 
of , and the policy holders of the reinsured company are, 
without further explanation, congratulated upon the character and 
management of the reinsuring one and the favorable nature of the 
arrangement by which their interests have been secured. Although 
the event is extensively advertised, not even the members of the re- 
insuring company, who, it would seem, ought to be consulted and 
are entitled to know the details of the contract, and in what way the 
assumption of the transferred liabilities affects their interests, are 
permitted to have any insight into the silent mysteries of the rein- 
surance negotiations, and if one of them were to enter the office for 
the purpose of inspecting the records of the transaction his presence 
would be treated as an interruption of the regular order of the 
office and an impertinent intrusion. A recent case affords a good 
illustration of the manner in which these transactions are sometimes 
conducted. 

A certain life insurance company, mutual and stock, having at one 
time an invested capital of $150,000.00, had, by mismanagement in 
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addition to the entire waste of its capital, impaired its insurance re- 
serve, calculated even at 44 per cent., to the extent of $147,624.37, or 
not counting in unadmitted assets ($35,000) to the extent of about 
$183,000. In this impaired condition, and having other liabilities 
hanging over it, “ it was received with an assumption of all liabilities 
and damages, by a company whose financial condition at the time 
was far from being satisfactory. The transaction involved positive 
loss and damage to the amount above stated, and could be of no 
benefit to the company, or at least to its policy-holders ; yet no pub- 
lication was made of the status of the failing company at the time of 
the proposed reinsurance, nor of the terms of the contract, nor of 
the amount of the loss that would be incurred by it, nor of the man- 
ner in which the loss was expected to be made up. Surely a com- 
pany adventuring upon such a losing transaction ought to be able 
to show what advantage will accrue from it in the future to those 
whom they represent solely in a fiduciary capacity. To suppress 
the truth from them in a matter of so great moment as that of the 
assumption of the liabilities of a broken company is in a moral sense 
a high breach of trust. It is one of those managerial abuses and 
culpable assumptions of power which the age of inquisition and re- 
form will most assuredly require to be looked into. The day will 
come when the effect of these things will become manifest and the 
records of these transactions will be called for, and the managers by 
whom they were covertly consummated will be brought to a strict 
account. Without doubt the powers of life insurance boards within 
their proper sphere are very broad, and even if there be no ground 
(which is not a settled point) for contesting the legality of a wholesale 
reinsurance of the risks of a disabled company, however great the 
loss to the reinsurers, yet it is safe to say that no life insurance board 
ought to assume so serious and hazardous a responsibility without 
the utmost candor and caution, and that every act of this nature 
which has been done without the certification of competent advisers 
and a proper degree of publicity, should be made a subject of special 
investigation by those whose interests are affected thereby. We go 
further, and affirm that if such certification were established and re- 
quired by law under the supervision of the State Insurance Depart- 
ment, and the legality of the transfer be made to depend upon com- 
pliance with this requisition, it would be a measure of protection of ' 
a most beneficial character, and no less necessary than beneficial. 
The lack of this provision is a weak point in our insurance legisla- 
tion, and the State legislatures should make haste to furnish the 
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needed protection. Let it be provided by law that whenever a life 
insurance company may desire to amalgamate or reinsure in another 
company, its application for permission to do so shall be presented to 
the superintendent of the insurance department, who shall determine 
whether the company is in a transferable condition, and whether the 
company proposing to reinsure is trustworthy, and grant authority 
to effect the reinsurance, if in his opinion it is safe, and that no rein- 
surance of one company by another without such authorization 
should be permitted. Such a provision would add immensely to the 
sanitary value of the American system of supervisory insurance legis- 
lation. Meanwhile, in the absence of legal provisions, whenever for 
any cause a life company may deem it expedient to retire from busi- 
ness and to consolidate with another company, the company to whom 
the proposal of reinsurance is made should at once, in justice to its 
policy-holders, submit the question to an advisory board of compe- 
tent actuaries and insurance experts, whose decision should be made 
the basis of the contract, without attempting concealment or leaving 
room for questioning the propriety of the proceeding. Until the 
law shall provide other regulations for reinsurance such conciliatory 
action is obviously the only method of conducting proceedings of this 
character so as to protect the rights of policy-holders and to save the 
reinsuring companies from bankruptcy and ruin. 

There can be no question, however, that the enlargement of the 
supervisory powers of the State departments so as to cover all cases 
of amalgamation between companies is the only method by which a 
complete protection can be secured. The course of events at the 
present time clearly shows that the reinsurance experience of Eng- 
land for the last century is about to repeat itself in our own country 
on a scale of equal extent. The history of English fraud and mis- 
management in life insurance, which first suggested the adoption of 
the American system of protective supervisory legislation, is no less 
suggestive of the dangers of unrestrained amalgamation and the ne 
cessity of erecting barriers against these evils. This history extends 
over a long period and embraces more details than are necessary for 
the present purpose. It may be stated in general, however, that 
nearly two hundred and fifty life companies, organized in England in 
the course of the present century, have failed or gone out of busi- 
ness, of which the greater part ceased to exist by transferring their 
assets and liabilities to other companies, many of which thereby be- 
came involved in bankruptcy and ruin. It is not possible with our 
present means of information to say whether in all cases the effect 
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upon the absorbing companies was disastrous, but that it was so in 
some cases is historically certain. Among these companies there are 
two, the Albert and the European, both of eminent standing, which 
have within a very recent period become utterly bankrupt in con- 
sequence of being largely concerned in the reinsurance of weak and 
failing companies. The Albert had absorbed nineteen of these com- 
panies, counting those which had previously absorbed each other, 
and the European carried down with itself no less than forty, in ac- 
complishing the reinsurance of which it is said that the sum of more 
than $1,500,000 was expended upon managers and middlemen. 

In the year 1864, great abuses in life insurance haying become com- 
mon in Great Britain by irresponsible associations, generally known 
as “Friendly Societies,” numbering many thousands, with a mem- 
bership of 3,000,000 of persons, of which associations seven or eight 
thousand had gone into insolvency, and were going in at the rate of 
one hundred per year, a proposition was brought before the British 
House of Commons by Mr. Gladstone, then chancellor of the exche- 
quer, that the government should adopt a system of government life 
insurance, with policies limited to £100, for the benefit of the unsus- 
pecting people of the country, who were suffermg severe losses by 
these fraudulent institutions. The proposition encountered the fier- 
cest opposition from the whole array of “Friendly Societies,” but 
was carried by the earnest eloquence of the chancellor, in spite of 
the number and power of its opponents. “In a country,” says the 
Hon. Elizur Wright, in the Massachusetts reports for 1865, “so 
jealous of government interference with private affairs as England, 
and with a government so little prone to occupy itself in favor of the 
particular interests of its humbler classes, it must be a popular evil 
of alarming dimensions that could call forth such interference. 

On the 7th of March, 1864, Mr. Gladstone made a speech in favor 
of this measure, of great and extraordinary power, a part of which 
may be found in the above reports. The entire extract would not be 
out of place in this connection, but it will suffice for the present pur- 
pose to insert that portion of it which is most pertinent to the point 
now in hand, and which is as follows: “The House will probably 
like to know the fugitive character of these institutions. * * * 
The very large number of assurance companies which either fail, or 
from other causes give up business, may be seen from the following 
table. Summary of the formation and progress of assurance compa- 
nies in the nineteen years, 1844 to 1862, inclusive, (from the Post 
Magazine Almanac, 1863.) Number of companies projected, 596 ; 
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founded, 276 ; ceased to exist, 259; amalgamations, 12. I wish I 
could read to the House a chapter on amalgamation ; these are sub- 
jects of almost romantic interest. Transfers of business, 161 ; 
* %* * winding up in chancery, 57. The truth is that this is a 
subject which has both a tragic and a comic side. If we were to 
deal with the comic side, there are heroes that have figured in the 
police court and before the judicial authorities—some of them with 
‘reverend ’ affixed to their names—out of whose adventures I might 
weave a very entertaining narrative. But the tragic side is, I am 
sorry to say, altogether predominant,” etc. 

“Let us pause here a moment,” says Mr. Wright, “in following 
the chancellor of the British exchequer, to gauge the meaning of 
these words.” And, in view of the critical nature of the impending 
exigency, we feel impelled to repeat the exhortation and to invoke the 
aid of law in arrest of the new evils which threaten us. If the re- 
iteration of the exhortation shall prove as potential in creating the 
needful legislation, as its first utterance by Mr. Wright was in in- 
ducing legislation in the first instance, it may be hoped that an ef- 
fectual restraint will be imposed upon the gross corruptions which, 
like noxious weeds in rich soil, seem to be the natural growths pecu- 
liar to great and prosperous fiduciary corporations. It cannot be 
disguised that the love of wielding a large money power, to say no- 
thing of worse incentives, is the secret motive that induces the 
managers of life companies to favor reinsurance consolidations, even 
at large sacrifices in money, and to the endangering of the solvency 
of their companies. The dangerous power of money, especially in 
institutions by which it is held and handled in a trust capacity and 
in large amounts, has its strangest illustration in life insurance man- 
agement, for which seeming anomaly there are two special reasons, 
which are, its abundant and free circulation in a successful company’s 
office, and the largeness of the sums which come under the manage- 
ment of the officials and are retained by them for accumulation, not 
as stockholders directly interested in the proceeds, but as simple 
fiduciary agents, with little security for their honesty beyond that of 
ordinary commercial integrity and honor. 

The force of this argument would be more sensibly felt, if there 
were time to describe in detail the fatal process by which great num- 
bers of English companies, which would otherwise have been pros- 
perous, were reduced to bankruptcy by speculating in reinsurance. 
On this subject, if the chancellor be regarded as reliable authority, 
which no one will doubt, this detail would be a history of fraud and 
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corruption of a most fearful and criminal character. Alluding to the 
reinsurance of the Professional by the European, with a deficit of as- 
sets below its liabilities of about three quarters of a million of dol- 
lars, and illustrating it by hypothetical calculations, he adds : 

“ Such were the terms upon which those amalgamations took place. 
That is an illustration of what you will probably say is no better than 
wholesale robbery. Nay, more, I will go a step further, and say that 
a great many of these proceedings are worse than a wholesale rob- 
bery, and there are many persons who have never seen the inside of a 
jail, and yet who had fitter be there than many a rogue that has been 
convicted ten times over at the Old Bailey.” 

Let us here remember that although the demand for amaigamation 
and reinsurance has but recently arisen in the United States, owing 
to the brevity of our insurance experience, yet already, even in the 
incipiency of the movement, there are strong and abundant indica- 
tions that the disease is becoming domiciled. Of the actual status of 
the eighteen insurance companies that have recently transferred their 
business to other corporations, there has been no such report as ena- 
bles the public, or even the policy-holders of the reinsuring compa- 
nies, (who may have been victimized and yet are helpless,) to know 
either the conditions that made it necessary for these companies to 
retire from business, or the terms upon which they were received by 
the reinsuring companies. In a few cases, however, facts have been 
unintentionally disclosed, which are of so gross a character as to jus- 
tify alarm. A single example of this is furnished by the case of a re- 
insuring company, which, having absorbed a bankrupt concern, at a 
considerable loss, attempted to deceive a State department by return- 
ing a reserve on the reinsured policies calculated only from the date 
of the reinsurance, and to defraud the reinsured policy-holders by an 
instrument of reinsurance adroitly worded so as to cheat them covert- 
ly, and without exciting their suspicions, out of the accrued surrender 
values of their policies, at the same time instructing the general agent 
for a certain State to keep the holders of the policies in his territory 
ignorant of their rights under the reinsurance contract. When the 
managers of widows’ and orphans’ funds are guilty of such gross vio- 
lations of common honesty, and their fiduciary obligations, it is time 
to invoke the protection of law and to extend the supervisory author- 
ity of the insurance departments, so that no board of directors shall 
be able secretly to assume the liabilities of insolvent companies or de- 
fraud unsuspecting policy-holders. Meanwhile it is incumbent on the 
State departments, under their general powers for the publie protec- 
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tion, to keep a close watch upon those companies which are entering 
upon a career of reinsurance adventure. 


CASES REPORTED. 


The present number of the Journat contains a full report of the 
decisions in six insurance cases, besides that of The Security Ins. 
Co. vs. De Witt C. Farrell, which is concluded from last number. 

The case of Gambs, administrator, vs. The Covenant Mut. Life Ins. 
Co., was decided in the Supreme Court of Missouri. The assured 
took out a policy upon his life for the benefit of his wife and her le- 
gal representatives. After her death and his remarriage, he procured 
@ memorandum from the company, upon the policy, that it should 
stand for the benefit of his second wife and others named. After his 
death the company paid the amount of the insurance to the persons 
named in the memorandum. The representatives of the first wife 
brought suit, claiming the amount of the insurance. The court held 
that the policy was taken out by the husband for the purpose of secur- 
ing the support of the wife after his death, but as that object no 
longer existed, he was not bound to continue the policy for the bene- 
fit of her representatives, but had the right, with the consent of the 
company, to change the beneficiaries, and that the payments made af- 
ter the change were in the interest of the second wife, and that the 
insurance was rightly paid to her. 

In the case of The Rockford Ins. Co. vs. Nelson, decided in the Su- 
preme Court of Illinois, the agent made out the application upon 
which the policy was issued. It was claimed by the company that 
several statements in the application were false, and that the building 
was used as a public hotel, instead of a boarding-house as represent- 
ed. The court held that the company was bound by these state- 
ments, unless there was collusion between the agent and the insured, 
and that if the insured made false statements in regard to the pur- 
poses for which the building was used, knowing that the agent was 
prohibited from receiving applications to insure such buildings, the 
company was not bound. The court also held that the answer, “ W. 
D.,” to a question in the application, as to whether the title was a war- 
ranty-deed or a bond, did not represent the applicant as holding any 
particular kind of title, and that under an averment that she was 
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the owner of the property, she was only bound to prove that she had 
an insurable interest. It was also held that where the insurance is 
only payable upon the performance of certain acts by the assured, all 
such precedent acts should be set out and their performance averred. 
Several other questions of minor importance arose in the case. The 
company—the appellant—asked forty-six instructions, which the court 
considers an unprecedented number. 

The main point decided in Hoffman vs. Banks relates to the validity 
of a premium note. An act of the State Legislature of Indiana 
made it unlawful, under penalty of fine and imprisonment, for the 
agent of any insurance company incorporated in another State to 
take risks or transact any business of insurance in that State without 
first having procured a certificate of authority’from the State auditor. 
The agent received the note, upon which the suit was brought, for the 
premium upon a life policy, without having complied with the require- 
ments of the law. The Supreme Court of Indiana, in which the case 
was decided, held that the party seeking to enforce the contract was 
not the one the Legislature intended to protect, and that the note was 
not valid, remarking that as the case did not demand it, they would 
give no opinion as to the validity of the policy. The cause was re- 
versed and remanded. 

In the case of Hough, Clendening & Co. vs. The People’s Fire Ins. 
Co., the suits arose upon two policies of insurance, taken out by the 
plaintiffs upon cotton, stored in a warehouse which was destroyed by 
fire. The case was quite a complicated one, and a number of inter- 
esting questions of law and fact arose. The Warehouse Company, to 
whom the policies sued on had been made payable, had taken out two 
other policies upon merchandise in the same warehouse, their own, or 
held by them in trust, ete. The court held that the plaintiffs’ cotton 
was insured by the policies issued to the Warehouse Company as 
well as by those issued to the plaintiffs. Each of the four policies 
contained stipulations that in case of loss, the insured should not re- 
cover any greater proportion than the amount thereby insured should 
bear to the whole amount insured, and the court held that they were 
double policies. The plaintiffs failed to show whether the cotton in- 
sured was among that totally destroyed, or among that only partially 
damaged, and the court held that it must be assumed that it was only 
partially damaged. The judgment in the case was reversed, and a 
new trial awarded. The decision was rendered in the Court of Ap- 
peals of Maryland. 

The decision in Sands vs. The New York Life Ins. Co. was ren- 
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dered in the Court of Appeals of New York. The questions at issue 
related to the effect of the war upon contracts of life insurance and 
the non-payment of premiums. The courts held that the war sus- 
pended the contract, and that no forfeiture for non-payment of pre- 
miums would arise during the war, provided they were promptly paid 
with interest on the return of peace ; that the agent of the company 
at Mobile was its lawful agent during the war, and that the payment 
of premiums in Confederate treasury notes was valid. 

In the Commercial Ins. Co. vs. Robinson, where the policy contained 
a provision that the company should not be liable for any loss or dam- 
age by fire, caused by an invasion, insurrection, riot, civil commotion 
or military or usurped power, nor by any loss caused by the explosion 
of gunpowder, camphene, or any explosive substance or explosion of 
any kind, the Supreme Court of Illinois held that it secured exemp- 
tion from liability for losses caused by explosion, but not from liability 
for losses by fire caused by explosions. 


THE KNICKERBOCKER LIFE INSURANCE COMPANY. 


SUPREME COURT OF NEW YORK.—APPLICATION FOR INJUNCTION AND RECEIVER. 


John Anderson and Allen R. Walker, vs. The Knickerbocker Life 
Insurance Co. and Charles Stanton 


John K. Porter and E. R. Robinson for plaintiffs. 
David Dudley Field and Henry W. Johnson for defendants. 


The plaintiffs in this case filed their complaint as stockholders of 
the Knickerbocker Life Insurance Company, praying for a dissolution 
of the company on the ground of its alleged insolvency, and that an 
injunction issue against its officers restraining them from exercising 
its corporate rights and franchises, and that a receiver of its assets 
be appointed. Charles Stanton was joined as a party defendant upon 
the alleged ground that he had received certain commissions on loans 
and policies which he was bound to account for, and that through 
his negligence as an officer of the company, certain losses had oc- 
curred for which he was liable to the company. To sustain the alle- 
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gation of insolvency, the complaint averred that the liabilities of the 
company, exclusive of its capital stock, were not less than $734,120.01 
in excess of its assets. This deficiency was chiefly made up of the 
following items, to wit : an indebtedness of Henry Lassing, a default- 
ing agent, amounting to $263,369.86, which it was alleged was report- 
ed to the Insurance Department as an “ admitted asset” of the com- 
pany, and included in the estimate of its solvency; a liability of 
$360,856.96 for the reserve on its reversionary additions to its poli- 
cies, which it was alleged was not reported to the department ; losses 
to the amount of $65,000, reported to the company and not included 
in its annual report ; and an over-valuation of $60,000 of property 
mortgaged by M. Pinner to the company. 

Upon the complaint, and affidavits in support of it, the plaintiffs 
moved, before Mr. Justice Fancher, at a special term of the court held 
in the city of New York on the 31st of March, 1873, for an injunction 
and receiver, as prayed for in the complaint. 

In answer to the motion, affidavits were read on the part of the 
defendants, flatly contradicting every allegation of the complaint. 
As to the Lassing indebtedness, the affidavits of the actuary and of 
the secretary of the company were read, showing that they made out 
the annual report of the company, and that this item was not included 
among the “ adinitted assets.” The affidavit of the latter also showed 
that the item was much smaller than was alleged in the complaint. 
The allegation in regard to the liability of $360,856.96 was met by 
the affidavit of the actuary, showing that the reversionary additions 
were reported to the department, and by a certificate of the superin- 
tendent, stating that the reserve upon them was computed by him in 
ascertaining the liabilities of the company. It was also shown by the 
affidavits of the actuary and secretary that the plaintiff Walker was in 
the employ of the company at the time the annual report was made ; 
that he had charge of the “ loss-book ;” that all the losses reported by 
him to the actuary were included in the report ; that they knew of 
no others, and that he assured them that there were no others. Sev- 
eral affidavits were also read, showing that instead of there being an 
over-valuation of the property mortgaged by Pinner to the company, 
the security was ample, the loans being in the aggregate only $80,- 
000.00, while the property was worth over $400,000.00. 

The affidavits read on the part of the defendants, in addition to con- 
tradicting all the allegations of the complaint, charged that the action 
was the result of a conspiracy between the plaintiff Walker and one 
Erastus Lyman, the former president of the company, and in support 
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of the charge the following facts were stated, which the plaintiffs did 
not deny or ask leave to answer or explain, namely : 

That the plaintiff Walker was a protégé of Lyman, and had been his 
confidential clerk, and had lived, and was then living in his family ; 
that in the early part of 1872 they concocted a scheme to change the 
board of directors, in which they were foiled, and which resulted in 
both of them being compelled to leave the service of the company ; 
that Walker never was a stockholder of the company until the 
18th day of January, 1873, when Lyman transferred to him 85 
shares of stock to enable him to become a purty to this action ; 
that the only consideration for the transfer was a note of $2,000.00 
executed by Walker to Lyman, which was on the same day indorsed 
by the latter and discounted by the plaintiff Anderson ; that at the 
same time Lyman executed to Anderson a bond in the penalty of 
$5,000.00, conditioned to indemnify and save the latter harmless as to 
the costs and expenses of this action, and that to secure the payment 
of this note and the performance of the conditions of this bond, Ly- 
man, on the same day, executed to Anderson a mortgage on certain 
real estate in the city of New York. 

After argument, Judge Fancher took the papers, and two days 
thereafter he denied the plaintiff’s motion with costs, delivering the 
following opinion : 

“Fhe complaint and affidavits on the part of the plaintiffs make 
outa prima facie case for the granting of an injunction and the ap- 
pointment of a receiver. 

“But the opposing affidavits read on the part of the defendants, 
demonstrate beyond doubt the groundlessness of the plaintiffs’ sup- 
posed case. In view of all the facts set forth in these voluminous af- 
fidavits on the part of the defendants, which seem to have been pre- 
pared and verified with due care and caution, I think no room re- 
mains for even a suspicion against the solvency of the Knickerbocker 
Life Insurance Company. If a different opinion be entertained by 
the plaintiffs, the law confers ample powers on the State Superintend- 
ent of Insurance to investigate officially all the affairs of the compa- 
ny, and to protect the interest of all parties concerned. 

“The motion for an injunction and receiver must be denied, with 
costs.” 

After the delivery of Judge Fancher’s opinion, and on the 9th of 
April the plaintiff’s attorney appeared before him, and asked leave to 
discontinue the action, which was granted on payment of defendants’ 
costs. 
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EDITORIAL ITEMS. 


The Jovrnat is sent free of charge to 
the clerks and reporters of all the State 
Supreme and United States Circuit 
Courts. Should they fail to receive it 
regularly we will thank them to inform 
us of the fact. 

The clerks and reporters of those 
courts will also please send us promptly 
a transcript of the decisions in all in- 
surance cases as soon as rendered, with- 
out waiting for a particular request, or 
to be reminded that we have not re- 
ceived such transcripts. We wish for 
a transcript of the decision in every insur- 
ance case. 


Errata.—There was an unfortunate 
typographical error in the formule on 
page 310 of the Journat for last month; 
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MISCELLANEOUS. 





MR. FIELD ON THE NEW YORK CODES. 


Mr. David Dudley Field on the 19th 
of February last addressed the Judicia- 
ry Committee at Albany on the Codes 
reported but not yet acted on. ‘The 
Codes of Civil and Criminal Procedure 
have awaited action twenty-three years, 
the Political Code thirteen years, and 
the Civil and Penal Codes five years. 
These works, with the Book of Forms, 


making six volumes, profess to be ‘‘a 
complete digest of our existing law, 
common and statute, dissected and 
analyzed, avoiding repetitions and re- 
jecting contradictions, moulded into 
distinct propositions, and arranged in 
scientific order, with proper amend- 
ments.” Why this compact and acces- 
sible form of the general rules of our 
law has not been considered by the 
legislature Mr. Field says is chiefly be- 
cause the legislature has done too much 
else. At the 1871 session statutes were 
passed at the rate of nine a day—such 
practice of itself preventing the con- 
sideration of a code. Only at extra ses- 
sion, or by taking them from a com- 
mittee or commission of lawyers, can 
the codes be passed. In order that the 
work be homogeneous and uniform in 
design it should have the impress of as 
few minds as possible, and therefore 
the latter plan is preferred. The oppo- 
sition that an enacted portion of the 
Civil Procedure Code has encountered 
is ancther reason why all the codes have 
not been adopted. The overthrow of 
the old system shocked the prejudices 
and damaged the incomes of many, mak- 
ing opposition natural. This, coupled 
with a discordant judicial system and 
the disadvantage of being compelled to 
act under a fraction of a ‘code, made an 
easy working of the system impossible. 

Distrust of their value was a third 
reason for omitting a consideration of 
the reported codes. The adoption of 
the Civil Procedure by twenty-three 
States and Territories ; of the Criminal 
Procedure by ten or more States and 
Territories ; of all the five codes by 
California ; of the Civil and Penal Codes 
by Dakota; together with the general 
influence of the codes upon legislation 
in India and upon law reform in Eng- 
land, is regarded by Mr. Field as going 
far towards establishing their worth. 

In addition to the special objections 
to the adoption of the codes above al- 
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luded to, are to be considered the ob- 
jections that lie to codes in general. 
1. The impossibility of providing for all 
future cases. Admitting this, it is claimed 
that the edict of the lawgiver reaches fur- 
ther and embraces more cases than a 
judge’s decree. It should be remem- 
bered that the province of a code is to 
provide a collection of general rules on- 
ly. Although it is estimated the law re- 
ports contain 2,000,000 rules of action, 
still the greater part are mere deductions 
from the more general rules. Any num- 
ber of judgments which the courts may 
render cannot afford as complete guid- 
ance in the future as a collection of 
general rules. 2. Codes are supposed 
to be uncertain because of condensa- 
tion ; or, in other words, brevity means 
obscurity. Mr. Field claims the oppo- 
site to be the truth. More perspicacity 
can be secured in a carefully worded 
code than in a series of accumulated 
reports. 3. It is said codes are inflexi- 
ble. If by this is meant that statutes 
cannot be changed as often as court de- 
cisions, or, phrased differently, are not as 
uncertain as courts, then this is a merit 
rather than a defect. If, however, it be 
meant that the common law is more ac- 
commodating, it is replied that the 
statement is untrue. Words are as flexi- 
ble in one place as in another, whether 
in the common law or in the codes. If 

' the objection means anything, then it is 
better to have the judges make the rule 
at the same time they apply it, than to 
have the legislature make it beforehand. 
This view would obliterate the distinc- 
tion between the legislature and the ju- 
diciary. In concluding on this point 
Mr. Field affirms that every rule of law, 
flexible or inflexible, can be recorded 
as eusily in a code as in the reports ; 
that whenever a common-law rule is ex- 
pansive it is because the language is 
expansive ; and that whenever it is 
needed the facility of amendment is all 
on the side of the code. 


Mr. Field and the New York Code. 
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Per contra, the advantages of a code 
are many. It will lessen the labor 
of judges and lawyers. In place ot 
large libraries, only the articles in the 
code relating to the subject have to 
be examined. It wili save capital hith- 
erto invested in law libraries, estimated 
in New York to be $4,000,000. It will 
afford opportunity for settling vexed law 
questions. In 47th New York Reports, 
3281 cases are cited. A code also offers 
facilities for needed reforms ; and when 
once formed those necessary changes, 
indicated by time and experience, can 
be made with ease and precision. Fi- 
nally, and by no means least of the 
benefits of a code, is the diffusion 
among the people of a knowledge of 
the laws under which they live, and to 
which they are responsible. In this 
country the people are the supposed au- 
thors and executors of the law, and 
they should be familiar with it. In this 
respect India surprises and instructs us. 
There every civilian, according to Mr. 
Fitzjames Stephen, late legal adviser of 
the Indian Council, has an intimate ac- 
quaintance with the Penal and Proced- 
ure Codes. Detailed, minute knowledge 
is popular ; all classes are well informed. 
The native policeman learns by heart the 
part of the police act that affects him. 
The sergeant shouts it out, phrase by 
phrase, and the squad obediently repeat 
until thoroughly known. 

In conclusion Mr. Field appeals to 
State pride as an incentive to pro- 
ceed in the great work of codifica- 
tion. New York originally struck the 
blow that shattered the unnatural, 
cumbrous, and oppressive procedure 
that has hardened through the ages. 
Already laws written by her have 
passed into the statutes of half the 
States. Allover the United States and 
elsewhere in the world, their influence 
can be traced. Will she continue to 
lead in this movement, or will she be a 
follower ? 
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WOMAN SUFFRAGE AND JURORS IN 
WYOMING. 


Judge Kingman, of the Supreme Court 
of Wyoming Territory, in a letter to the 
Pennsylvania Woman Suffrage Associa- 
tion, dated Dee. 26th, 1872, and pub- 
lished in the Chicago Legal News, after 
stating that women have had the right 
of suffrage and of holding office in that 
Territory for three years, says: ‘*‘ Nota 
single verdict, civil or criminal, has been 
set aside where women have composed 
a part of the jury. This has not been 
the case, by any means, when they have 
not been present. They have given bet- 
ter attention than the men have to the 
progress of the trials ; have remem- 
bered the evidence better; have paid 
more heed to the charges of the court ; 
have been less influenced by business 
relations, and outside considerations, 
and have exhibited a keener conscien- 
tiousness in the honest discharge of res- 
ponsibility. And I have heard of no 
instance where they have incurred any 
odium, or ill-will, or want of respect, 
from having served as jurors. On the 
contrary, Iam quite sure that in every 
instance they have been more highly 
respected and more generally appre- 
ciated in consequence of it. 

‘There is one other influence that has 
grown out of the presence of women in 
the court-room, both as jurors and as 
bailiffs, that has been most apparent 
and welcome ; it is the quiet order and 
decorum, the decent and respectful be- 
havior, the gentlemanly bearing that 
has always been observed in their pres- 
ence. The spectators come there better 
dressed, chew less tobacco and spit less, 
sit more quietly in their seats, walk more 
carefully on the floor, talk and whisper 
less, and in all respects the court-room 
assumes a more dignified and business- 
like air ; and better progress is made in 
disposing of the matter in hand. 
Certainly the whole effect on our 





courts and on our community, resulting 
from the participation of women in the 
administration of the laws, has been 
most beneficial and satisfactory ; and it 
seems to me peculiarly proper that 
those who suffer most from the commis- 
sion of crime and the evils of vice, 
should take part in its suppression and 
punishment. 

«There is another matter in which we 
have been greatly benefited by this law ; 
and that is the change it has wrought 
on election days, and its influence at 
the polls. Formerly our elections were 
scenes of drunken revel and noise ; of 
fighting and riot. But when the women 
came to vote, they were. always treated 
with the attention and respect every- 
where shown to women in the United 
States. If there was a crowd around 
the polls, they always gave way when a 
woman approached and were silent and 
orderly while she deposited her vote 
and went away. If men became intoxi- 
cated, they did not remain there where 
the women would see them. No noisy 
discussions would arise around the polls, 
because invariably, when a woman came 
up, all such conversation would cease. 
The fact has been that very few people 
gathered at the polls; and noise and 
fighting, riot and drunkenness, have 
been entirely unknown there. If men 
drank too much, as they sometimes did, 
they remained at the drinking-shops, 
each political party by itself, and conse- 
quently avoided the quarrels and colli- 
sions that so often occur; while the 
people went to the polls and voted as 
quietly as they go to church. This of 
itself has been a gain in our community 
of no small moment. 

‘* At first there was quite a number of 
women who refused to vote, but at 
every election that number has grown 
less, until now, very few, if any, fail to 
exercise the privilege. Many refuse to 
vote as their husbands do, but I have 
not heard of any domestic discord or 
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trouble growing out of such a course. 
In conclusion, I wish to say, as broad- 
ly and as unqualifiedly as I can express 
it, that while I have seen a great many 
advantages and much public good grow 
out of this change in our laws, I have 
seen none of the evils or disadvantages 
so generally apprehended and so warmly 
denounced by the opponents of the 
measure.” 


FIRES IN PHILADELPHIA DURING 1872. 


Fire Marshal Clark of Philadelphia, 
in his annual report to the mayor of that 
city, dated February 18th, 1873, gives 
the amount of losses by fire, for the 
year 1872, as $2,173,140.00. The 
amount of insurance upon the property 
destroyed was $8,469 ,236.00. As com- 
pared with losses of 1870, there is an in- 
crease of $171,097.00, and with those of 
1871, an increase of $758,708.00. The 
following are extracts from the report : 

‘*The whole number of fires during 
the year was 603, an increase of 176 
over those reported the previous year, 
and 34 over those of 1870. Of the 603 
fires, 35 were attended by suspicious 
circumstances in their origin, indicating 
design ; 59 were caused by the explo- 
sion of coal oil and fluid lamps, 33 to 
defective flues, 54 to carelessness, 32 to 
spontaneous combustion, 20 to fireworks, 
51 to over-heated stoves and furnaces, 
16 to pickers, and 24 to the careless 
use of pipes and matches. Total .um- 
ber of fires and alarms for the year 
were 655, of which number 52 were 
false alarms.” 

“As will be seen by the foregoing 
statement of t ¢ cases of fires, 59 fires 
resulted from explosions of coal oil and 
fluid lamps. These fires occasioned not 
only the destruction of a large amount 
of property, but the loss of many lives. 
Refined coal oil, at a fire-test of one hun- 
dred and ten degrees Fahrenheit, is not 
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inflammable, and consequently is com- 
paratively sufe as an illuminator ; but 
the inspection of coal oil is confined by 
the act of Assembly to an inspection of 
‘ refined petroleum’ (kerosene) as a burn- 
ing oil, while the market is flooded by 
dealers in ‘burning fluids,’ which are 
largely advertised and sold to consum- 
ers as non-explosive in their character, 
while an inspection of the article shows 
that it seldom reaches a fire-test of sev- 
enty degrees Fahrenheit. We are also 
led to the belief that we have among us 
many unscrupulous speculators who 
palm off as coal oil a compound mix- 
ture of all the dangerous properties of pe- 
troleum, some of which are as explosive 
as gunpowder. The safety of the pub- 
lic demands the passage of more rigid 
legal enactments whereby the inspector 
shall have authority to inspect all the 
products of petroleum used as an illu- 
minator, and holding the officer to a 
strict performance of his duty.” 

‘‘The frequent fires from careless- 
ness, I am of opinion, could be mate- 
rially lessened by the creation of an of- 
fice in the different insurance compan- 
ies, viz., that of an inspector, whose 
duty it should be to visit as often as pos- 
sible during the year the different build- 
ings upon which the company employ- 
ing him carries a line of insurance, and 
inspect these carefully as to their exemp- 
tion from danger from fire—especially as 
to deposits of hot ashes from stoves, 
ranges, furnaces and heaters, in casks, 
barrels, kegs, boxes, buckets, baskets, 
and other wooden receptacles, allowed 
to stand on board floors ; accumulations 
of dirty, greasy, and other rubbish in 
basements, closets, cuddies, and under 
counters, which would invite accident 
from fire, and often become a source of 
peril from chemical action, ending in a 
spontaneous combustion. The appoint- 
ment of reliable and upright inspectors 
would doubtless lessen the nuimber of 
careless fires, and save to companies a 
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large amount over and above the ex- 
penses.” 


STANDARD BUILDINGS. 


The special committee of the Board 
of Fire Underwriters in Philadelphia, in 
a recent report, define the essentials of 
a ‘Standard Building.” 1. Brick walls, 
coped, of the thickness required by pres- 
ent ‘Building Laws,” and provided 
with projections to receive beams. 2. 
Iron or copper roof upon iron rafters, 
without skylights, excepting when closed 
with 3-in. glass on iron frames, or with 
iron shutters. 3. Not more than 5,000 
square feet between party walls shall be 
covered. Iron shutters everywhere ex- 
cepting first floor front. Rear shutters 
closed at night ; middle front shutters 
left open. 5. Parapet wall five feet high 
and coped with fire openings three and 
a half feet above roof. 6. No wood 
about cornices or gutters. 7. Hatch- 
way openings, etc., must be provided 
with substantial trap-doors. 8. Stair- 
ways closed. 9. Height not over sixty 
feet. 10. Street not less than fifty feet. 
11. Mansard roofs must contain no 
wood and be charged for height. 

The committee further add that a 
first class building should have fire-proof 
floors, iron window sashes, and iron 
shutters both inside and outside. But 
in the essentials of a ‘‘standard” build- 
ing they have limited themselves to 
what may be procured at the same cost 
of what has heretofore been termed 
first class. The committee also express 
a decided preference for ‘‘ warehouses ” 
to ‘‘mercantile places,” in which to do 
business. A standing ‘‘ warehouse” 
they esteem of more value than a burnt 
‘‘ palace.” They further suggest the 
desirableness of toring ‘ unbroken” 
packages at remote places. 


ITEMS. 


Hon. Henry A. Bellows, Chief Justice 
of New Hampshire, died March 11th, ot 
heart disease. 


The Missouri Senate has confirmed 
the nomination of William Selby as 
Superintendent of the Insurance De- 
partment of that State. 


The Law News of St. Louis has 
changed from an eight page weekly to a 
handsome monthly journal of forty-eight 
pages. 


The following nominations have been 
confirmed by the Senate: Joseph S. 
Palmer, as Chief Justice of the Supreme 
Court of New Mexico ; Jacob S. Bare- 
man, as Associate Justice of the Su- 
preme Court of Utah ; E. A. Thomas, as 
Associate Justice of the Supreme Court 
of Wyoming, and H. S. Johnson, as As- 
sociate Justice of the Supreme Court of 
New Mexico. 


Cast thine eyes upon the sages of the 
law that have been before thee, and 
never shalt thou find any that hath ex- 
celled in the knowledge of these laws 
but hath sucked from the breasts of that 
divine knowledge, honesty, gravity, and 
integrity ; for hitherto I never saw any 
man of a loose and lawless life attain to 
any sound and perfect knowledge of the 
said laws; and on the other side, I 
never saw any man of excellent judg- 
ment in these laws, but was withal hon- 
est, faithful, and virtuous. —Couke, 
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CURRENT TOPICS. 


—-We have received transcripts of de- 
cisions in the following cases : 


Schwartz vs. Germania Life Ins. Co.— 
Min. Supreme Court. 

Andes Ins. Co. vs. Heck.—Ill. Supreme 
Court. 

Home Ins. Co. vs. Heck.—Jll. Supreme 
Court. 

Sands vs. N. Y. Life Ins. Co.—N. Y. 
Court of Appeals. 

Cohen vs. N. Y. Mut. Life Ins. Co.—N. 
Y. Court of Appeals. 

Swick vs. Home Life Ins. Co.—U. 8. 
Circuit Court, Mo. 

Hough, Clendenin & Co. vs. People’s 
F. Ins. Co.—Court of Appeals, Md. 

Commercial Ins. Co. vs. Robinson.—Ill. 
Supreme Court. 

Rockford Ins. Co. vs. Nelson.—Ill. Su- 
preme Court. 

Merchants’ Ins. Co. vs. Morrison. —Ll. 
Supreme Court. 

Hoffman vs. Banks.—Ind. Supreme 
Court. 

Franklin Ins. Oo. vs. Chicago Ice Co.— 
Md. Court of Appeals. 


—H.C. Robinson, Esq., of Hartford, 
counsel for the defendant in the case of 
Ripley et al. vs. Railway Passengers’ 
Assurance Company, recently decided 
in the United States Supreme Court, 
will accept our thanks for a copy of his 
brief in the case. 


—A law passed by the legislature of 
Minnesota, and approved March 8th, 
1873, requires American insurance com- 
panies not organized in the State to file 
a written agreement, signed by the 
president and secretary, agreeing that 
service of process in any civil action 
against the company may be made on 
the local agent of the company. For- 
eign companies are required to stipulate 
that service in their cases may be served 
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upon the Insurance Commissioner of the 
State. If their agent is absent or avoids 
service, it may be had by publication, 
posting, or by service upon the State 
Commissioner. 


—The following is a list of the Life 
Companies that have reinsured and re- 
tired from business. We think two 
or three companies have been omitted, 
but are unable now to name them. Of 
the thirty-nine companies given, three, 
the Hope, Excelsior, and National Capi- 
tal, have retired during the present year: 


Reinsured Co. Reinsuring Co. 
American Tontine, N. York..Empire Mutual. 
Amicable Mutual, New York.Guardian, N. Y. 
Anchor, Jersey City St. Louis Mutual. 
Atlas Mutual, St. Louis......St. Louis Mutual. 
Baltimore, Baltimore 
Ben. Franklin, New York.... 

Cincinnati Mut., Cincinnati. .Union Central. 
California Mut., San. Fran...Rep.Life, Chicago. 
Craftsmen’s, New York Hope Mut., N. Y. 
De Soto, St. Louis Rep.Life, Chicago. 
Empire Mutual, New York. ..Continental, N. Y 
Empire State, New York.....Life Association. 
Equality, Richmond, Va Failed. 
Eagle, Chicago 
Excelsior, New York 
Farmers and Mechanics, New 
At suit Att’y Gen. 
Great Western, New York....At Suit Att’y Gen. 
Great Western, Chicago. 
Hahnemann, Cleveland 
Hope, New York. 


Nat. Life, U.S. A. 


Rep. Life, Chicago. 
New Jersey Mut. 
Home, Cincinnati -. Missouri Mutual. 
International, Chicago Unive’l Life, N. Y. 
International, Jersey City... United States Life. 
Kentucky, Covington, Ky.... 
Mut. Protection, New York.. Reserve Mut. N.Y. 
Miss. Valley, Louisville St. Louis Mutual. 
New York State, Syracuse....Guardian, N. Y. 
National Capital, Washington.Penn. Mut. Phila. 
Ohio Life and Trust, Cin’ti.. 
Policy-Holders Life, Charles- 

Life Association. 
Provident Life, Chicago 
Reserve Mutual, New York..Guardian Mutual. 
Safety Deposit, Chicago Mutual, Chicago. 
Standard Life, New York....Guardian Mutual. 
Tontine, Charleston, 8. C....Life Association. 
United Security, Philadel.... 
United States, Lafayette, Ind. 
Western, Cincinnati 
Widows & Orphans,NewYork.Reserve Mutual, 





400) Current 

——The London Review says of Butler’s 
proposed distribution of the Geneva 
award: ‘That the distribution should 
be the occasion of jobbery, we can only 
expect, and that a sharp scrutiny should 
be brought to bear upon the claims 
of shipowners and merchants, who 
throughout the contention have been 
well instructed in the art of inflation, is 
sufficiently necessary ; but that the in- 
surers, who by their courage saved many 
a firm from ruin and bankruptcy, should 
be excluded from their share in the 
award, is, we do not hesitate to say, 
simply dishonest. We are almost tired 
of repeating that insurance is an indem- 
nity, and that the underwriter is entitled 
to all the rights of the assured, and this 
knowledge is a most material element 
in the assessment of premiums. Thus, 
an underwriter takes the risk of loss 
upon valuable and indestructible pro- 
ducts, such as metals, at a lower rate, 
for the very reason that in the event of 
casualty or loss they can be more easiiy 
recovered, and what would be thought 
of the law that deprived him of the sal- 
vage that mightresult? Yet this is pre- 
cisely the recommendation above quoted. 
Again, to take a larger view, who would 
have imagined that so acute a people 
as the Americans would have thus dis- 
credited the prudence from which the 
practice of insurance springs, or have 
inaugurated a precedent for increasing 
the burdens of the very body to whom 
they are under the greatest obligations ? 
This would indeed seem to us to be in- 
credible, were not the whole course of 
legislation in the United States espe- 
cially framed for the destruction of their 
own maritime interests. We trust, how- 
ever, that their representatives will alter 
at least so much of the report of the 
judiciary committee as shall make the 
distribution at least consistent with the 
principles of honesty.” 


—Gov. Geary of Pennsylvania had an 
insurance of $10,000 upon his life. 
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—We understand that the Life Asso- 
ciation of America have originated a new 
plan of equalization, a notice of which 
has been sent to the State Departmehts, 
but has not yet been given to the policy- 
holders of the company. The new 
managers propose to annul and recall 
all past dividends and make a new deal. 
We do not understand just how the 
policy-holders are to be benefited, but 
doubtless it is some new and original 
money-saving device. 


—Mr. McAlpine, the well-known en- 
gineer, states ‘‘that the tonnage neces- 
sary for a vessel is in exact proportion 
of tons to the miles she has to go.” 
This curious fact he has deduced from 
numerous replies to inquiries made 
by owners of vessels interested in lake 
and ocean navigation. 


—The Judiciary Committee of the 
House of Representatives have agreed 
to report a bill which increases the sal- 
ary of the Chief Justice of the United 
States Supreme Court to $10,500, and 
the salaries of the Associate Justices to 
$10,000. 


—The story is told of Ben Butler’s 
earlier days, that a Yankee obtained his 
legal opinion how to recover the value 
of a ham which a neighbor’s dog came 
along and ate. He was advised to pros- 
ecute and recover for damages. ‘*‘ But 
the dog was your’n,” said the sharp 
Yankee. Butler opened his eyes a lit- 
tle, asked him what the ham was worth, 
was told five dollars, paid the money, 
and then demanded a ten-dollar fee of 
the astonished native for legal advice. 


—A Mill Plain farmer never grows 
tired of extolling the cheek of a life in- 
surance agent, who solicited him last 
summer. He says, ‘‘there isn’t hair 
enough in a mattress to make the fellow 
a pair of whiskers.” 


—The Western wits now call bigamy 
Utah-lizing the female sex. 





